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34. VELAYET SORUMLULUGU VE
COCUKLARIN KORUNMASI HAKKINDA
TEDBIRLER YONUNDEN YETKI.
UYGULANACAK HUKUK. TANIMA, TENFiZ
VE iSBIRLIGINE DATR SOZLESME!

(19 Ekim 1996 tarihinde imzalanmmigtir)

Bu Sézlesme’yi imzalayan Devletler,

Uluslararas: durumlarda gocuklarin korunmasinin iyilestirilmesine olan ihtiyaci gz 6niinde
bulundurarak;

Cocuklarin korunmasi hakkinda tedbirlere iligkin yetki, uygulanacak hukuk, tamima ve tenfizin
uygulanmas: agisindan yasal sistemleri arasindaki ¢atismalar: énlemeyi arzulayarak,
Cocuklarin korunmasina iliskin uluslararasi isbirliginin 6nemini animsayarak;

Cocuklarin istiin vararimn 6ncelikli olarak g6z éniinde bulundurulacagim tevit ederek.

3 Ekim 1961 tarihli Kiiciiklerin Korunmast Konusunda Makamlarm Yetkisine ve Uygulanacak
Yasaya Hiskin Sozlegme nin gozden gegirilmesine ihtiyac duyuldugunu belirterek,

20 Kasim 1989 tarihli Birlegmis Milletler Cocuk Haklart Sozlesmesi'ni gbz Sniine almak
suretiyle bahsedilen hususlar dogrultusunda ortak hiikiimler olusturmak arzusuyla,

Asagidaki hususlarda anlagmislardir:

BOLUM I - SOZLESME’NIN KAPSAMI

Madde 1

(1) Bu Sézlesme’nin amaglan sunlardar:

a) Makamlari, cocugun kisiliginin veya malvarliginin korunmasina yonelik tedbirleri
almaya yetkili olan Devleti belirlemek;

b) Yetkilerini kullanirken s6z konusu makamlar tarafindan uygulanacak hukuku belirlemek;

¢) Velayet sorumluluguna iligkin olarak uygulanacak hukuku elirlemek;

d) Tiim Akit Devletlerde bu tiir korwma tedbirlerinin taminmasi ve tenfizini saglamak;

e) Akit Devletlerin makamlari arasinda, Bu Sozlesime’nin amaglarini gerceklestirmek icin
gerekli olabilecek isbirligini olustunnak

(2) Bu Sozlesme’nin amaglan dogrultusunda, “velayet sorumlulugu” terimi, ebeveyn
otoritesini veya ¢ocugun kisiligi veya mallarina iliskin olarak ebeveynlerin, vasilerin veya
diger yasal temsilcilerin haklarint, giiglerini ve sorumluluklarin belirleyen herhangi bir
benzer otorite iligkisini igerir.

Madde 2
Bu Sézlesme, gocuklara, dogduklar: andan 18 yagina gelene kadar uygulanir.

Madde 3

1. maddede belirtilen tedbirler 6zellikle su hususlara yonelik olabilir:
a) velayet sorumlulugunun niteligi, kullanimz, sonlandm]ma31 veya kisitlanmasimin yanu sira
bagkasina devri;

1 Bu Stzlesme'ye, ilgili dokiimanlar da dahil olmak lizere, "Stzlesmeler” baghgi 2ltinda Lahey Ulusiararas Ozel Hukuk Konfetanst
(www.hcch.net) internet sitesinden ulasilabilir. Sézlegme'nin gegmigi igin, bkz Lahey Uluslararasi Ozel Hukuk Konferanst, On
Sekizinci Oturum Tutanaklar (1996), Cilt |, Cocukfarin Korunmass (s. 615).
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cocufun kisiliginin korunmasma yonelik haklar dahil olmak tizere velayet hakks ve
ozellikle ¢ocugun yerlesim yerini belirleme hakki yam sira, ¢ocugun belirli bir zaman
dilimi i¢in mutad meskeninden bagka bir yere gotiiriihmesi hakkini da igeren erigim haklar;
vasilik, kayyimlik ve benzer kurumlar;

cocugun kigiligini ve mallarini korumast altina alan, ¢ocugu temsil eden veya gocuga
yardimet olan kigi ya da kurumun belirlenmesi ve s8z konusu kisi ya da kurumun iglevleri;
cocugun koruyucu aile yanina veya bir bakim kurumuna yerlestirilmesi ya da bakuminm
kafala (sponsorluk) veya benzer bir kurum tarafindan saglanmast;

cocugun, korumasi altinda bulundugu kisi tarafindan yerine getirilen bakiminin, yetkili
kamu kurumunca denetlenmesi;

cocugun mallarinin idaresi, korunmasi veya elden gikariimasi.

Madde 4

Sozlesme, asagidaki hususlarda uygulama alani bulmaz;
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ebeveyn-gocuk iligkisinin kuralmas: veya boyle bir iliskiye itiraz edilmesi;
evlat edinme kararlari, evlat edinmeye hazirlik niteligindeki tedbirler veya evlat edinmenin
iptali veya feshi

¢ocugun adi ve dnadlary;

serbest birakma;

nafaka yiikiimliiliikleri;

vakif veya tereke;

sosyal gtivenlik;

egitim ve saglik konularindaki genel nitelikli kamu tedbirleri;

cocuklar tarafindan iglenen cezai suglar sonucu alinan tedbirler;

iltica hakki ve gd¢ konularindaki karatlar.

BOLUM 1 — YETKI

Madde 5

Cocugun mutat meskeni olan Akit Devletin adli veya idari makamlari, gocugun kisiliginin
veya mallarmin korunmasina yénelik tedbirleri almaya yetkilidir,
7. Madde uyarimnca, gocugun mutat meskeninin diger bir Akit Dcvlcte alinmasi durumunda,
yeni mutat meskenin bulundugu Devletin makamlar yetkili olur.

Madde 6

Miilteci cocuklar ve {ilkelerinde meydana gelen karisikliklar yiiziinden yerlerinden edilmis

~ gocuklar igin, 56z konusu gocuklarin topraklarinda bulundugu Akit Devletin makamlar 5.

maddenin 1. fikrasinda belirtilen yetkiye sahip olur.
Onceki fikranin hikiimleri mutat meskenleri belirlenememis olan gocuklar igin de
uygulama alant bulur.

Madde 7

Cocugun haksiz bir sekilde yerinin degistirilmesi veya alikonulmast durumunda, yeri
degistirilmeden veya alikonulmadan hemen énce mutat meskeninin bulundugu_Akit
Devfetin makamlarl, cocuk bir bagka Devlette mutat mesken edinene kadar yetkilerini
ellerinde bulundurur, ve

Velayet hakk: bulunan her kisi, kurum veya diger kurulus yerinin degistirilmesi ya da
alikonulmasina riza gosterir; veya

Velayet hakki olan kisi, kurum veya bagka bir organin ¢ocugun nerede olduguna iligkin bir
bilgisi oldugunda veya olmas: gerektikten sonra Eocuk en az bir yil sireyle diger Devletle
ikamet etmistir, bu siire zarfinda higbir iade talebi beklemede olmanms ve gocuk yeni bir
muhite yerlegmisgtir. )

Cocugun yerinin degistirilmesi veya alikonulmasi agagidaki durumlarda haksizdir;
Cocugun yerinden alinmadan veya tutulmadan hemen énce mutat meskeninin bulundugu
Akit Devletin kanunlan uyarinca miinferiden veya miigtereken bir kisiye, kurulusa veya
bagka bir organa verilen velayet hakk: ihlal edildiginde; ve

Bu haklarm yerinden almma veya tutulma sirasinda miinferiden veya misstereken gergekten
kullanilmasi veya yerinden alinma veya tutulma i¢in bu sekilde gergeklestirilebilmesi.
Yukandaki a fikrasinda bahsedilen velayet haklari ézellikle kanun hitkmiinden veya adli

veya idari bir karardan ve yahut s6z konusu Devletin kanunlarina gore hukuksal sonug
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doguran bir anlagmadan kaynaklanabilir.

1. fikrada belirtilen makamlar yarg: yetkisine sahip olduklar siirece, gocugun gotiirtildiigi
veya alikonuldugu Akit Devlet makamlar 11, madde uyarinca yalnizea gocugun kisiligi
veya mallarimin korunmasi igin gerekli olan acil tedbirleri alabilir.

Madde 8

Istisnai olarak, 5. veya 6. madde uyarmca yarg: yetkisine sahip Akit Devletin makaminm,
¢ocugun cikarlarint en iyi sekilde degerlendirmek tzere diger Akit Devletin makanunin
belirli bir davada bulunmasmm daha iyi olacagim diigiinmesi halinde,

- ya diger makamm dogrudan veya Devletinin Merkezi Makammimn yardimiyla
gerekli gordiigii koruma 6nlemlerini almak tizere kendini yetkili saymasimi talep
cdebilir ya da

- durumun degerlendirilmesini erteler ve taraflari, diger Devletin makanu niinde bu
tiir bir talebi sunmaya davet edebilir.

Makamlaria bir ¢neeki fikrada belirtildigi sekilde bagvurulabilen Akit Devletler

sunlardir;

a)  gocufun vatandasi oldugu Devlet,

b)  cocugun mallarinin bulundugu Devlet,

c)  g¢ocugun ebeveynlerinin boganma veya yasal olarak ayrilmas: veya evliliklerinin
iptali igin yapilan basvuruyu makamlarinin dstlendigi Devlet,

d)  ¢ocugun Snemli irtibatimun bulundugu Devlettir.

Ilgili makamlar goriis aligverigine gegebilir.

1. fikrada belirtilen makam, ¢ocugun iistiin yararma oldugunu diistiniirse 5. veya 6.

madde uyarinca yetkili olan makamin yerine yetkiyi iistlenebilir.

Madde 9

8. maddenin 2. fikrasinda belirtilen Akit Devletin makamlart gocugun gikarlanm en iyi
sekilde degerlendirmek tizere belirli bir davada bulunmalarinin daha tyi olacagim
diigiiniiyorsa,

- ya g¢ocugun mutat meskeninin bulundugu Akit Devletin yetkili makamindan
dogrudan veya Devletinin Merkezi Makaminin yardinyla gerekli gérdiigii koruma
dnlemlerini almak tizere yetkilendirilmeyi talep edebilir veya

- Taraflari, gocugun mutat meskeninin bulundugu Akit Devietin makami éniinde bu

. tiir bir talebi sunmaya davet edebilir.

ilgili makamlar goriig aligverisine gecebilir.

Talepte bulunan makam, yalmizea Akit Devletin makaminin talebi kabul etmest halinde,

cocugun mutat meskeninin bulundugu Akit Devletin makami yerine yetkili olabilir.

" Madde 10

5. ve 9. maddelere halel getirmeksizin, diger Akit Devlette mutat meskeni bulunan
cocupun ebeveynlerinin bosanmast veya yasal olarak ayrilmasi igin yapilan bagvuruya
iliskin karar vermek iizere yargilamay: gergeklestiren Akit Devletin makamlari,
Devletinin hukuku bu sekilde ngérilyorsa,
a)  yargisal iglemlerin basladifi zaman ebeveynlerinden birinin o Devlette mutat
meskeninin bulunmasi ve birinin ¢ocugun velayet sorumluluguna sahip olmasi ve
b)  s6z konusu makamlarin bu tiir 6nlemler almasina yonelik yarginin, ebeveynler ile
gocugun velayet sorumiuluguna sahip olan diger kisi tarafindan kabul editmesi ve
cocugun lstlin yararina olmasi halinde, ¢ocugun kisiliginin ya da mallarinin
korunmasina yonelik onlemler alabilir.
Cocugun korunmasina yonelik Snlemleri almak iizere 1. fikra uyarinca taninan yetki,
bosanma, yasal ayrilik veya evliligin iptali bagvurusunu kabul eden veya reddeden karar
nihailestiffi zaman veya yargisal islemler bagka sebepten 6tiirii sona erdigi zaman sona
erer,
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Madde 11

Tim acil durumlarda ¢ocugun veya ¢ocuga ait mallarin topraklarinda bulundugu
herhangi Akit Devletin makamlari her tiirlii gerekli koruma 6nlemlerini alma yetkisine
sahiptir.

Akit Devlette mutat meskeni bulunan ¢ocuga iligkin olarak énceki fikra uyarinca aliman
6nlemler, 5. ve 10. maddeler arasindaki maddeler uyarinca yargt yetkisine sahip
makamlar durumun gerektirdigi 6nlemleri alir almaz sona erer.

Akit Olmayan Devlette mutat meskeni bulunan gocuga iligkin olarak 1. fikra uyarinca
alinan onlemler, durumun gerektirdigi ve makamlar tarafindan alinan 6nlemler s6z
konusu Akit Devlette taninir taninmaz her bir Akit Devlette sona erer.

Madde 12

7. maddeye tabi olarak iilkesinde ¢ocugun veya gocuga ait mallarin bulundugu Akit
Devletin makamlari, s6z konusu Devlet ile sinirli olmak iizere yerel etkiye sahip olan
¢ocugun kisiligi ya da mallarimin korunmas igin gegici nitelikte dnlemlerin alinmast igin
yarg1 yetkisine sahiptir; béylece bu tiir 6nlemler, 5. ve 10. maddeler arasindaki maddeler
uyarinca yargi yetkisine sahip olan makamlar tarafindan halihazirda alinmig olan 6nlemle
uyumsuz olmaz.

Akit Devlette mutat meskeni bulunan gocuga iligkin olarak 6nceki fikra uyarinca alinan
onlemler, 5. ve 10. maddeler arasindaki maddeler uyarinca yetki sahibi olan makamlar
durumun gerektirebilecegi koruma nlemlerine iliskin karar alir almaz sona erer.

Akit Olmayan Devlette mutat meskeni bulunan gocuga iligkin olarak 1. fikra uyarinca
alman o6nlemler, durumun gerektirdigi ve diger Akit Devletin makamlari tarafindan
alinan onlemler s6z konusu Akit Devlette tanimir taninmaz onlemlerin alindign Akit
Devlette sona erer.

Madde 13

Cocugun kisiliginin ve mallarinin korunmasina iligkin onlemler almak iizere 5. ve 10.
maddeler arasindaki maddeler uyarinca yetki sahibi olan Akit Tarafin makamlari,
islemlerin bagladig zaman talep esnasinda 5. ve 10. maddeler arasindaki maddeler
uyarinca yarg yetkisine sahip diger Akit Devletin makamlari uygun gelen énlemleri talep
etmigse ve bu talepler incelenmekteyse, bu yarg: yetkisini kullanmaktan kaginmalidir.
Onceden 6nlem talebinde bulunulan makamlarin yargi yetkisini reddetmesi halinde
onceki fikranin hitkkiimleri uygulanmaz.

Madde 14

Sozlesme uyarina yetki sahibi olan makamlar alman 6nlemleri degistirmedigi, yenilemedigi
veya sonlandirmadig siirece kosullardaki degisiklik yetkinin dayanagini ortadan kaldirsa bile
5. ve 10. maddeler arasindaki maddelerin uygulanmasinda alinan énlemler, kendi kosullarina
gore yiirtirlikte kalir.

Q)
@

BOLUM 111 - UYGULANACAK
HUKUK

Madde 15

Akit Devletlerin makamlari II. Boliimiin hiikiimleri uyarinca yetkilerini kullamirken
kendi hukuklarini uygularlar.

Bununla birlikte, cocugun kisiliginin ya da mallarinin korunmas: gerektirdigi 6l¢lide



istisnai olarak, duruma iliskin somut baglantist bulunan diger Devletin hukuku
uygulanabilir veya dikkate alinabilir.

(3) Cocugun mutat meskeninin bulundugu Akit Devletin degigmesi halinde degisimden
itibaren diger Devletin hukuku, 6énceki mutat meskenin bulundugu Devlette alinan
6nlemlerin uygulanmasina iligkin kosullar i¢in gecerli olur.

Madde 16

(1) Velayet sorumlulugunun, adli veya idari makamm miidahalesi olmaksizin, kanun
geregince verilmesi ya da sona ermesi, ¢ocugun mutat meskeninin bulundugu iilke
hukukuna tabi olur.

(2)  Velayet sorumlulugunun, adli veya idari makamin miidahalesi olmaksizin, bir anlagsma
veya tek tarafli iglem ile verilmesi ya da sona ermesi, anlasma ya da tek tarafli iglemin
ylirtirlige girdigi sirada ¢ocugun mutat meskeninin bulundugu iilke hukukuna tabi olur.

(3)  Cocugun mutat meskeninin bulundugu Devletin hukuku uyarinca mevcut olan velayet
sorumlulugu, mutat meskenin bulundugu yerin diger Devlet olarak degismesinden sonra
da varhigini devam ettirir.

(4)  Cocugun mutat meskeninin degismesi halinde, kanun geregince velayet sorumlulugunun
hélihazirda bu tiir bir sorumlulugu bulunmayan bir sahsa verilmesi, yeni mutat meskenin
bulundugu iilke hukukuna tabi olur.

Madde 17

Velayet sorumlulugunun uygulanmasi, ¢ocugun mutat meskeninin bulundugu Devletin
hukukuna tabidir. Cocugun mutat meskeninin degismesi halinde, velayet sorumlulugu, yeni
mutat meskenin bulundugu Devletin hukukuna tabi olur.

Madde 18

Bu Sézlesme uyarinca alinan onlemlerle, 16. maddede belirtilen velayet sorumlulugu
sonlandinlabilir veya uygulama kosullar1 degistirilebilir.

Madde 19

(1) Uglincii sahis ile islemin gergeklestigi Devletin hukuku uyarinca gocugun yasal temsilcisi
olmaya hak kazanan diger Kisi arasinda yiiriirlige giren islemin gegerliligine itiraz
edilemez, ve ligiincii sahis, diger kisinin yalmizca velayet sorumlulugunun sonraki hukuk
ile yerine getirildigini bilmedigi veya bilmesi gerekmedigi siirece bu Boliimiin
hiikiimlerince diizenlenen hukuk uyarinca gocugun yasal temsilcisi olarak hareket etmeye
hak kazanmadig: gerekgesiyle sorumlu tutulamaz.

(2)  Onceki fikra, islemin yalnizca ayn1 Devletin tilkesinde bulunan sahislar arasinda yapilmis
olmasi halinde uygulanir.

Madde 20

Bu Boliimiin hiikiimleri, bu hiikiimlerce diizenlenen hukukun Akit Olmayan Devletin hukuku
olmasi durumunda dahi uygulanir.

Madde 21

(1) BuBéliimdeki “hukuk” terimi, hukukun se¢imine yonelik kurallarin diginda bir Devlette
yiirtirliikte olan hukuk anlamina gelir.



(2) Bununla birlikte, 16. maddeye gore uygulanabilir hukukun Akit Olmayan Devletin
hukuku olmast ve s6z konusu Devletin hukuk kurallari se¢iminin, kendi hukukunu
uygulayacak diger Akit Olmayan Devletinin hukukunu diizenlemesi halinde sonraki
Devletin hukuku uygulanir. Diger Akit Olmayan Devlet kendi hukukunu uygulamazsa,
uygulanabilir hukuk 16. madde uyarinca belirlenendir.

Madde 22

Bu Béliimiin hiikiimlerince diizenlenen hukukun uygulanmasi, gocugun iistiin yarar1 dikkate
alinarak yalnizca kamu diizenine agik¢a aykirt olmasi halinde reddedilebilir,

BOLUM IV — TANIMA VE TENFiZ

Madde 23

(1)  Akit Devletin makamlarinca alinan onlemler, diger tiim Akit Devletlerdeki kanun
geregince taninir.
(2) Bununla birlikte tanima asagidaki hallerde reddedilebilir —

a)  Onlemin, yargi yetkisi II. Bolimde belirtilen gerekgelerden birine dayanmayan
makam tarafindan alinmasi halinde;

b)  Onlemin, acil durum haricinde, adli veya idari yargisal islem baglaminda ¢ocugun
dinlenilmesine firsat verilmeksizin talep edilen Devletin temel usul ilkelerini ihlal
edecek sekilde alinmasi halinde;

¢)  acil durum haricinde, béyle bir 6nlemin sahsin dinlenilmesine firsat verilmeksizin
alinmast halinde, 6nlemin velayet sorumlulugunu ihlal ettigini ileri siiren herhangi
bir sahsin talebi {izerine;

d)  gocugun Ustlin yarart goéz Sniinde bulundurularak bdyle bir tanimanin talep edilen
Devletin kamu diizenine agikga aykiri olmasi halinde;

e)  soz konusu 6nlemin, sonradan alinan énlemin talepte bulunulan Devlette tanima
igin gereklilikleri yerine getirmesi durumunda, ¢ocugun mutat meskeninin
bulundugu Akit Olmayan Devlette sonradan alinan 6nlem ile bagdagmamasi
halinde;

f) 33. maddede belirtilen usule uygun olmamasi halinde.

Madde 24

23. maddenin 1. fikrasina halel getirmeksizin herhangi bir ilgili sahis, Akit Devletin yetkili
makamlarindan diger Akit Devlette alinan nlemin taninmasi veya taninmamasina iligkin karar
almalarm talep edebilir. Bu usul, talepte bulunulan Devletin hukuku uyarinca yerine getirilir.

Madde 25

Talepte bulunulan Devletin makami, 6nlemin alindigi Devletin makaminin yargi yetkisini
dayandirdig bulgulara baglidir.

Madde 26

(1)  Bir Akit Devlette alinan ve orada uygulanabilir 6nlemlerin baska bir Akit Deviette
uygulanmas: gerekiyorsa, ilgili tarafin talebi lizerine sonraki Devletin hukukunda
belirtilen usule uygun olarak diger Devlette uygulanmas: amaciyla uygulanabilir oldugu
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beyan edilir veya kaydedilir.

Her bir Akit Devlet tenfiz beyani1 veya kaydina basit ve izl bir usul uygular.

Tenfiz bildirimi veya kaydi, yalmzca 23. maddenin 2. fikrasinda belirtilen gerekgelerin
birinden &tiirii reddedilebilir.

Madde 27

Onceki maddelerin uygulanmasinda gerekli oldugu sekilde bu incelemeye halel getirmeksizin,
alinan dnlemin esasina iligkin inceleme yapilmaz.

Madde 28

Akit Devletin birinde alinan ve uygulanabilir oldugu beyan edilen veya bagka bir Akit Devlette
uygulanmasi amaciyla kaydedilen 6nlemler, sonraki Devletin makamlar: tarafindan alinmis
gibi bu Devlette uygulanir. Cocugun iistiin yarar1 dikkate alinarak talepte bulunulan Devletin
hukuku uyarinca bu hukukun belirledigi 6l¢tide uygulama gergeklesir.

Q)

@)

BOLUM V — ISBIRLIGI

Madde 29

Akit Devlet, Sozlesme’nin bu makamlara yiikledigi gérevleri yerine getirmek iizere
Merkezi Makam belirler.

Federal Devletler, birden fazla hukuk sistemine sahip Devletler veya dzerk bolgesel
birimlere sahip Devletler birden fazla Merkezi Makam atayabilir ve bolgesel veya kisisel
islevlerinin boyutunu belirleyebilirler. Devlet, birden fazla Merkezi Makam atadig
durumlarda, Devlet iginde uygun Merkezi Makama iletilmesi i¢in her tiirlii iletisimin
kurulabilecegi Merkezi Makami belirler.

Madde 30

Merkezi Makamlar birbirleriyle isbirligi yaparlar ve Sézlesme’nin amaglarini
gergeklegtirmek {izere Devletlerindeki yetkili makamlar arasinda isbirligini tesvik
ederler.

Sozlesme’nin  uygulanmast ile baglantili olarak, ¢ocugun korunmasina iligkin
Devletlerindeki meveut hukuk kurallart ve hizmetler ile ilgili bilgi saglamaya yonelik
uygun adimlar atarlar.

Madde 31

Akit Devletin Merkezi Makami dogrudan veya kamu makamlar1 veya diger organlar
aracihigiyla asagidaki hususlara yonelik uygun adimlan atar-

a)

b}

c)

Bu Bélum ile 8. ve 9. maddelerde belirtilen yardim teklifinde bulunma ve iletisimi
kolaylagtirma;

Sozlesme’nin uygulandigi durumlarda arabuluculuk, uzlagsma veya benzer yollarla
cocugun kisiliginin ve mallarimin korunmasi i¢in mutabik kalinan ¢ozimleri
kolaylagtirma;

Diger Akit Devletin yetkili makaminin talebi {lizerine, talepte bulunulan Devletin
tilkesinde ¢ocugun bulunabilecegi veya yardima muhtag olabilecegi bilindigi
durumlarda, ¢ocugun yerinin bulunmasi i¢in yardim saglama.



Madde 32

Cocugun somut baglantisinin bulundugu herhangi Akit Devletin diger yetki makami veya
Merkezi Makami tarafindan destekleyici gerekeelerle yaptigr talep iizerine, gocugun mutat
meskeninin bulundugu Akit Devletin Merkezi Makami dogrudan veya devlet makamlari veya
diger organlar araciligiyla,

a)
b)

(1

()

M

M

(3

4)

¢ocugun durumuna iligkin rapor sunabilir;

¢ocugun kisiligi ya da mallarmin korunmasi igin onlem alinmasimin gerekip
gerekmedigine iligkin bir degerlendirmenin yapilmasini kendi yetkili makamindan talep
edebilir.

Madde 33

5. ve 10. maddeler arasindaki maddeler uyarinca yetki sahibi bir makamin gocugun
korucuyu aile yanina veya bir bakim kurumuna yerlestirilmesini diigiinmesi veya bu
bakim hiikmiiniin kafala sistemi veya benzer kurum tarafindan yerine getirilmesi ve bu
yerlestirme veya bakim sartinin diger Akit Devlette ger¢eklesmesi halinde, dncelikle
diger Devletin Merkezi Makamina veya diger yetkili makamina damisir. Bu hususta
dnerilen yerlestirme veya bakim hiikmiine iliskin gerekgeler ile birlikte ¢ocuga iliskin
rapor iletir.

Cocugun istiin yarari dikkate alinarak yalnizca talepte bulunulan Devletin Merkezi
Makaminin veya diger yetkili makaminin yerlestirme veya bakim hilkmiine riza
gostermesi halinde yerlestirme veya bakim hilkmiine iligkin karar talep eden Devlette
almabilir.

Madde 34

Koruma onlemi alinmasi diigiiniildiigii hallerde yetkili makamlar, ¢ocugun durumu
gerektiriyor ise, s6z konusu gocugun korunmasina iligkin bilgi sahibi olan bagka bir Akit
Devletin makamindan bu bilgileri Sézlesme uyarinca talep edebilir.

Akit Devlet, 1. fikra uyarinca yapilan talepleri yalnizca Merkezi Makami aracihigiyla
makamlarina iletecegini bildirebilir.

Madde 35

Akit Devletin yetkili makamlar: diger Akit Devletin makamlarindan bu Sozlesme
uyarinca koruma dnlemlerinin uygulanmasina yonelik, zellikle diizenli olarak dogrudan
temaslarin siirdiiriilmesi hakkinin yani sira erigim haklarinin etkin sekilde yiriitiilmesini
giivence altina alinmasina yonelik yardim talebinde bulunabilir.

Cocugun mutat meskeninin bulunmadigi Akit Devletin makamlari, gocuga erisim
hakkim elde etmek veya siirdiirmek isteyen ebeveynin talebi iizerine, bilgi veya delil
toplayabilir ve sdz konusu ebeveynin erisim hakkini yerine getirmesine iliskin uyguniuk
ve erisimin hangi sartlar altinda yerine getirilecegine iliskin tespitte bulunabilir. 5. ve 10.
maddeler arasindaki maddeler uyarinca yarg: yetkisini kullanan makamin ¢ocuga erisime
iliskin uygulamay belirlemek iizere kararini vermeden dnce bu bilgi, delil ve tespiti
kabul eder ve gdzden geg¢irir.

5. ve 10. maddeler arasindaki maddeler uyarinca yarg: yetkisine sahip makam erigime
iligkin karar vermek igin, 6zellikle gocugun daha énceden mutat meskeninin bulundugu
Devlette verilen erigim haklarinin kisitlanmast veya sona erdirilmesine dair bir uygulama
g6z Oniinde bulunduruldugu zaman, 2. fikra uyarmeca yapilan talebin sonucunu beklerken
yargisal iglemleri erteleyebilir.

Bu maddede belirtilen higbir sey, 5. ve 10. maddeler arasindaki maddeler uyarinca yargi
yetkisine sahip makamin 2. fikra uyarinca yapilan talebin sonucunu beklerken gegici
onlemler almasini engellemez.



Madde 36

Cocugun ciddi bir tehlikeye maruz kaldigr her tiirli durumda, ¢ocugun korunmasi igin
onlemlerin almdigi veya alinmasimn goriisiildiigii Akit Devletin yetkili makamlari, gocugun

yetlesim yerinin diger Devlet olarak degistigine ve ¢ocugun bagka bir Devlette bulunduguna
tliskin bilgilendirilmesi halinde, diger Devletin makamlarimi ilgili tehlike ve alinmis veya
alinmas: goriisiilmekte olan dnlemler hakkinda bilgilendirir.

Madde 37

Bir makamin bilgi talep etmesinin veya aktarmasinin kendi kanaatince ¢ocugun kisiligini ya da
mallarini tehlikeye sokmasi veya ¢ocugun aile bireylerinden birine ciddi tehdit teskil etmesi
halinde, s6z konusu makam bu Béliim uyarinca higbir bilgi talep etmez veya aktarmaz.

Madde 38

(1)  Hizmetlerin saglanmasi igin makul diizeyde masraflarin yiiklenmesi olasihifina halel
getirmeksizin, Akit Devletlerin Merkezi Makamlan ile diger devlet makamlari bu
Boéltmiin hitktimlerinin uygulanmasinda ¢ikan kendi masraflarint karsgilarlar.

(2) Herhangi bir Akit Devlet, bir veya daha fazla bagka Akit Devletle masraflarin
paylagimina iligkin anlagmalar yapabilir.

Madde 39

Herhangi bir Akit Devlet, bir veya daha fazla bagka Akit Devletle karsilikli iliskilerinde bu
Bolimiin uygulanmasiu iyilestirmek amaciyla anlagmalar yapabilir. Béyle bir anlasma
imzalamis olan Devletler, bir 6rnegini Sozlesme’nin depoziterine iletirler.

BOLUM VI- GENEL HUKUMLER

Madde 40

(1)  Cocugun mutat meskeninin bulundugu veya koruma onleminin alindigi Akit Devletin
makamlari, bu gahsin eylemde bulunmasina iligkin hak taniyan ehliyeti ve sahsa verilen
yetkileri gosteren belgeyi kiginin talebi tizerine velayet sorumluluguna sahip sahsa veya
gocugun kendisini ya da mallarim korumakla gérevlendirilen sahsa teslim edebilir.

(2) Belgede gosterilen ehliyet ve yetkilerin, aksine kanit olmadigr siirece, s6z konusu sahsa
verilmis oldugu varsayilir.

(3)  Her bir Akit Devlet, belgeyi diizenlemeye yetkili makamlar gorevlendirir.

Madde 41

Sozlesme uyarinca toplanan veya iletilen kisisel veriler yalnizca toplandign veya iletildigi
amaglar dogrultusunda kullanilir.
Madde 42

Bilginin iletildigi makamlar, Devletlerinin hukuku uyarinca bilginin gizliligini giivence altina
alir.



Madde 43

Bu S6zlesme uyarinca génderilen veya teslim edilen tiim belgeler, tasdik veya benzer her tiirlii
formaliteden muaftir.

Madde 44

Her bir Akit Devlet 8., 9. ve 33. maddeler uyarinca taleplerin gonderilecegi makamlar
gorevlendirebilir,

M
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Madde 45

Bu maddenin 29. ve 44. maddelerinde belirtilen gorevlendirmeler, Lahey Uluslararas
Ozel Hukuk Konferansi Daimi Biirosuna iletilir.
34. maddenin 2. fikrasinda belirtilen beyan, S6zlesme’nin depoziterine iletilir.

Madde 46

Cocugun ve mallarinin korunmasi igin farkli hukuk sistemlerinin veya hukuk kurallarinin
uygulandigi Akit Devlet, bu tiir sistemler veya kurallar arasinda miinhasiran ortaya ¢ikan
uyusmazliklara Sézlegsme kurallarim uygulamak zorunda degildir.

Madde 47

Farkli bolgesel birimlerinde herhangi bir meseleye dair iki veya daha fazla hukuk sistemi veya
hukuk kurallarinin uygulandigi Devlete iligkin olarak —

Q)
@
()
4)

5

(6)
)
8

C)

(10)

s6z konusu Devletteki mutat meskene iliskin her tiirli atif, bolgesel birimdeki mutat
meskene yapilan atif olarak anlagilir;

s6z konusu Devletteki gocugun mevcudiyetine iligkin her tiirlit atif, bélgesel birimdeki
mevcudiyete yapilan atif olarak anlagilir;

s0z konusu Devletteki cocugun mallarinin bulundugu yere iliskin her tiirlii atif, bolgesel
birimde ¢ocugun mallarinin bulundugu yere yapilan atif olarak anlasilir;

cocugun vatandasi oldugu Devlete iliskin her tiirlii atif, s6z konusu Devletin hukuku
uyarinca belirlenen bolgesel birime veya ilgili kurallarin bulunmamasi halinde ¢ocugun
en yakin baglantisinin bulundugu bolgesel birime yapilan atif olarak anlagilir;
makamlarinin ¢ocugun ebeveynlerinin boganma veya yasal olarak ayrilmasi veya
evliliklerinin iptali i¢in yapilan bagvuruyu istlendigi Devlete iliskin her tiirlii atif,
makamlarinin bu tiir bagvuruya el koydugu bélgesel birime yapilan atif olarak anlagilir;
gocugun somut baglantisimin oldugu Devlete iliskin her tiirli atf, gocugun bu tir
baglantisinin bulundugu bélgesel birime yapilan atif olarak anlasilir;

cocugun gonderildigi veya tutuldugu Devlete iligkin her tiirli atif, gocugun gottrildugi
veya tutuldugu ilgili bolgesel birime yapilan atif olarak anlagilir;

s6z konusu Devletin organlar1 veya Merkezi Makamlart disindaki makamlarina iligkin
her tiirlii atif, ilgili bolgesel birimde eylemde bulunmak iizere yetkilendirilenlere yapilan
atif olarak anlagilir;

bir 6nlemin alindigy Devletin hukuku veya usulii veya makamina iligkin her tiirla atif, bu
6nlemin alindig1 bélgesel birimin hukukuna veya usuliine veya makamina yapilan atif
olarak anlagilir;

Talepte bulunulan Devletin hukuku veya usulii veya makamina iliskin her tirlt atif,
tamma veya tenfizin ger¢eklestigi bolgesel birimin hukukuna veya usuliine veya
makamina yapilan atif olarak anlagilir;



Madde 48

III. Boltim uyarinca uygulanabilir hukuku belirlemek amaciyla, her birinin bu Sézlesme

uyarinca kapsanan konulara dair kendi hukuk sistemine veya hukuk kurallarina sahip oldugu

iki veya daha fazla bolgesel birimden olusan Devlete iliskin asagidaki kurallar uygulamr —

a)  hangi bolgesel birimin hukukunun uygulanabilir oldugunu belirleyen bu Devlette
yiriirliikte bulunan kurallar varsa, s6z konusu birimin hukuku uygulanir;

b)  bu kurallarin bulunmamas: halinde, 47. maddede tanimlandigi sekilde ilgili bolgesel
birimin hukuku uygulanir.

Madde 49

III. Bolim uyarinca uygulanabilir hukuku belirlemek amaciyla, bu Sézlesme uyarinca

kapsanan konulara dair farkli kategorilerdeki sahislara uygulanabilir iki veya daha fazla hukuk

sistemine veya hukuk kurallarina sahip Devlete iliskin agagidaki kurallar uygulanir —

a)  bu hukuklar arasinda hangisinin uygulanabilir oldugunu belirleyen boyle bir Devlette
yiiriirliikte bulunan kurallar varsa, s6z konusu hukuk uygulanir;

b)  bu kurallarin bulunmamasi halinde, gocugun en yakin bagmin bulundugu hukuk sistemi
veya hukuk kurallar uygulanir.

Madde 50

Bu So6zlesme, her iki Sozlesmeye de Taraf olanlar arasinda oldugu gibi, Ulusiararas: Cocuk
Kagirmamin Hukuki Yonlerine Dair 25 Ekim 1980 tarihli Sozlesme’nin uygulanmasim
ctkilemez. Bununla birlikte, highir sey, yanlislikla gonderilen veya tutulan gocugun iadesini
gerceklestirmek veya erisim haklarimin diizenlenmek amaciyla bu Sézlesme’nin hiikiimlerine
bagvurulmasini énlemez.

Madde 51

Akit Devletler arasindaki iligkilerde, 5 Ekim 1961 tarihli kiigiiklerin korunmast konusunda
makamlarin yetkisine ve uygulanacak kanuna dair Sozlegme ile 12 Haziran 1902 tarihinde
Lahey’de imzalanan kii¢iiklerin vesayetini tanzim eden Sizlegme, yukarida anilan 5 Ekim 1961
tarihli S6zlesme uyarinca alinan dnlemlerin tamnmasina halel getirmeksizin, bu Sézlesme’nin
yerine geger.

Madde 52

(1) Bu Sozlesme, bu belgeye iligkin Taraf Devletlerce aksine bir beyanda bulunulmadig:
stirece, Akit Devletlerin taraf oldugu ve Sézlesme tarafindan diizenlenen hususlara iliskin
hiikiimler igeren hi¢bir uluslararasi belgeyi etkilemez.

(2) Bu Sozlesme, bir veya birden fazla Akit Devletin, Taraf Devletlerin herhangi birinde
mutat meskeni bulunan ¢ocuklar konusunda bu S6zlesme uyarinca diizenlenen hususlara
iliskin hiikimler igeren anlagmalari akdetme imkanini etkilemez.

(3)  Bir veya birden fazla Akit Devletin bu Anlagma kapsamindaki hususlarda akdedecegi
anlagmalar, bu Devletlerin diger Akit Devletlerle iligkilerinde, bu Sozlesme’nin
hiikiimlerinin uygulanmasini etkilemez.

() Onceki fikralar ayrica ilgili Devletler arasindaki bélgesel veya diger yapidaki zel
baglara dayali birérnek kanunlara da uygulanir.
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(2)
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Madde 53

Sézlesme, yalmzea séz konusu Devlet igin Sozlesme yirirliige girdikten sonra
dnlemlerin bu Devlette alinmas: halinde uygulanir.

Sozlesme, onlemlerin alindigy Devlet ile talepte bulunulan Devlet arasindaki gekilde
yiirtirliige girmesinden sonra alinan énlemlerin tanuna ve tenfizi hususunda uygulanir.

Madde 54

Akit Devletin Merkezi Makamina veya diger herhangi makamma gonderilen her tiirlii
bildirim orijinal dildedir ve diger Devletin resmi diline veya resmi dillerinden birine veya
bunun uygulanamadigi hallerde Fransizea veya Ingilizce’ ye gevirisi ile génderilir.
Bununla birlikte Akit Devlet, 60. madde uyarmnca g¢ekince koyarak Fransizeca veya
Ingilizce dillerinden birinin kullammuna itiraz edebilir, iki dilin birden kullamimuna itiraz
edilemez.

Madde 55

60. madde uyarinca Akit Devlet;

a) lilkesinde bulunan ¢ocugun miitkiyetinin korunmasma yénelik énlemler almak
{izere makamlarinin yarg yetkisine ¢ekince getirebilir;

b)  sdz konusu miilkiyete iliskin makamlarimin aldigy her tiirli dnlemle uynmsuz
oldugu siirece her tiirlii velayet sorumlulugunu veya énlemi tanimama hakkim
sakl tutabilir.

Cekince, bazi miilkiyet kategorileri ile sinirlt olabilir.

Madde 56

Lahey Uluslararas: Ozel Hukuk Konferans: Genel Sekreteri, S6zlesme’nin uygulanigim
gbzden gecirmek lizere ditzenli araliklarla Ozel Komisyon’u toplantiya davet eder.

@
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BOLUM VII - SON HUKUMLER

Madde 57

Bu Sozlesme, On Sekizinci Oturumu sirasinda Lahey Uluslararasi Ozel Hukuk
Konferansi Uyesi Devletler i¢in imzaya agiktir.

Stzlesme onaylanir, kabul edilir ve uygun bulunur ve onaylamaya, kabule veya uygun
bulmaya iliskin belgeler, S6zlesme’nin depoziteri olan Hollanda Kralligi Disigleri
Bakanligr’'na tevdi edilir.

Madde 58

Herhangi bir Devlet, Sozlesme’ye 61. maddenin 1. fikrast uyarinca ylriirlige girdikten
sonra katilabilir.

Katilima iliskin belgeler depozitere tevdi edilir.

Bu katilim, yalmzca 63. maddenin b bendinde amlan bildirimin alinmasindan altt ay
sonra katilima iliskin itirazda bulunmayan Akit Devletler ile katilan Devlet arasindaki
itiskiler bakinundan gegerli olur. Béyle bir itiraz, katlimdan sonra Devletler Stziesmeyi
onayladiklari, kabul ettikleri veya uygun bulduklari zaman da yapilabilir. Her tirld itiraz
depozitere bildirilir.
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Madde 59

Bu Sozlesme’de ele alian hususlara iliskin farkly hukuk sistemlerinin uygulanabilir
oldugu iki veya daha fazla bslgesel birimi olan Devlet, imzalama, onaylama, kabul veya
katilim sirasinda, Stzlegsme’nin tiim bélgesel birimlerini veya yalmzca bir veya birden
fazlasini kapsayacagini beyan edebilir ve bu beyanin herhangi bir zamanda bagka bir
beyanla degistirebilir.

Bunun gibi her beyan depozitere bildirilir ve Stzlegme’nin uygulandifa bélgesel birimleri
agikea belirtir.

Devlet bu madde uyarinca beyanda bulunmazsa, Sézlesme, Devletin tiim biolgesel
birimlerini kapsar.

Madde 60

Her Devlet, onaylama, kabul, uygun bulma veya katilim zamamndan sonra olmamak
tizere veya 59. madde uyarinca beyanda bulunuldugu sirada, 54. maddenin 2. fikrasi ile
55. maddede belirtilen gekincelerin birini veya her ikisini getirebilir. Bagka bir ¢ekinceye
izin verilmez.

Her Devleti getirdigi ¢ekinceyi herhangi bir zamanda geri g¢ekebilir. Geri gekme
depozitere bildirilir.

Gekincenin gegerliligi, onceki fikrada amilan bildirimden sonra ti¢iincii takvim ayimn ilk
giiniinde sona erer.

Madde 61

Bu Sézlesme, 57. maddede belirtilen onaylamaya, kabule, uygun bulmaya veya katilima
iliskin {iglincti belgenin tevdi edildigi tarihten itibaren baglayacak {i¢ aylik stirenin sona
ermesini izleyen ayin ilk guniinde yirtirlige girer.

Bundan sonra Sozlesme agagidaki siirelerde yiiriirliige girer —

a) onaylamaya, kabule, uygun bulmaya veya katilima iliskin belgenin tevdi
edilmesinden itibaren ii¢ aylik sirenin sona ermesini takip eden ayin ilk giiniinde,
onaylayan, kabul eden veya daha sonra uygun bulan her Devlet;

b)  58. maddenin 3. fikrasinda belirtilen alt1 aylik siirenin sona ermesinden itibaren tig
aylik siirenin sonra sona ermesini takip eden aym ilk giniinde, katilan her Devlet;

¢)  bumaddede anilan bildirimden itibaren ti¢ aylik stirenin sona ermesini takip eden
aym ilk giiniinde, 59. madde ile uyumlu olarak Stzlesme kapsamina alinan bolgesel
birim.

Madde 62

Sizlesme’ye Taraf Devlet, depozitere yazilt bildirimde bulunmak suretiyle feshedebilir.
Fesih Sozlesme’nin uygulandift belirli bélgesel birimlerle simrl olabilir.

Fesih, s6z konusu bildirimin depoziter tarafindan alinma tarihinden itibaren on iki ayhk
siirenin sona ermesini takip eden ayin ilk giinii gegerlilik kazamr. Feshin gecerli olmasi
igin daha uzun bir stirenin bildirimde belirtilmesi halinde, fesih, bu uzun siirenin sona
ermesi lizerine gegerli olur.

Madde 63

Deporziter, Lahey Uluslararas: Ozel Hukuk Konferanst Uye Devletlerine ve 58. madde
uyarinca katilan Devletlere asagidakileri bildirir —

a)

57. maddede belirtilen imzalar, onaylar, kabuller ve uygun bulmalar;



b)  58. maddede belirtilen katihmlar ve katilimlara yapilan itirazlar;

¢)  61. madde uyarinca Sdzlesme’nin yiiriirliige girdigi tarih;

d)  34. maddenin 2. fikrast ile 59. maddede belirtilen beyanlar;

e) 39. maddede belirtilen anlagmalar;

f)  54. maddenin 2. fikrast ile 55. maddede belirtilen ¢ekinceler ve 60. maddenin 2.

fikrasinda belirtilen geri cekmeler;
g)  62. maddede belirtilen fesihler.

Yukaridaki hususlar muvacehesinde, asagida imzasi bulunanlar, tam yetkili olarak bu
Sozlesme’yi imzalamiglardir.

Bu Sézlesme, 19 Ekim 1996 tarihinde Lahey’de, her iki metin de esit derecede gegerli olmak
iizere Ingilizce ve Fransizca dillerinde, Hollanda Krallig: Hiikiimeti argivlerinde saklanacak ve
tasdikli niishast diplomatik yollardan On Sekizinci Oturumu sirasinda Lahey Uluslararast Ozel
Hukuk Konferanst Uye Devletlerinin her birine gonderilecek sekilde tek niisha olarak
imzalanmugtir.



BEYANLAR

Tiirkiye, "Velayet Sorumlulugu ve Cocuklarin Korunmast Hakkinda Tedbirler Y8niinden
Yetki, Uygulanacak Hukuk, Tamma, Tenfiz ve Isbirligine Dair Sozlesme"nin onaylamasinm,
hukuken gegerliligi bulunmayan "Kibris Cumhuriyeti'nin amlan Stzlesmeye taraf olan Giiney
Kabris Rum Yénetimi tarafindan temsil edildigi iddiasmin herhangi bir bigimde kabulii anlamma
gelmeyecegini ve Tiirkiye'ye sdzde Kibris Cumburiyeti ile isbu Stzlesme kapsaminda herhangi bir

temasta bulunma yiiklimliiliigii getirmeyecegini beyan eder.

Kibris Cumhuriyeti, Ada'daki Kibris Rum ve Tiirk halklarr arasinda ortaklik temeline
dayandirilan uluslararas: antlasmalar uyarmea 1960 yilinda kurulmugtur. S6z konusu ortakiik Kibris
Rum tarafinin 1963 yihnda Kibris Tiirk tarafini tiim devlet organlarindan zorla uzaklagtirarak
devleti hukuka aykir1 bir sekilde ele gegirmesiyle ortadan kalkmustir. Boylelikle 1963 yilindan
itibaren Ortakltk Devleti'nden diglanan Kibrish Tiirkler, kendi hudutlart igerisinde Srgiitlenerek,
devlet otoritesini, salahiyetini ve egemenligini icra etmektedir. Kibrish Ttirkleri ve Kibrisl Rumlart
ortaklaga ve dolayisiyla Kibris't bir biitiin olarak hukuken veya fiilen temsil etmeye yetkili tek bir
makam meveut degildir. Bu itibarla, Kibrisli Rumlar, kendileriyle esit haklara sahip Kibrislt Tuirkler

ya da bir biitiin olarak Kibris tizerinde yetki, salahiyet veya egemenlik iddiasinda bulunamazlar.

Tiirkiye Cumhuriyeti, 34. maddeye iligkin "Sozlesmenin 34. maddesinin 1. fikrasindaki

bilgiler sadece Merkezi Makam aractlifiyla talep edilebilir." seklinde bildirimde bulunur.



CEKINCELER

Tiirkive Cumhuriyeti, sézlesmenin 54. maddesinin 2. fikrasina iligkin Fransizea dilinin
kullanimina itiraz ederek, ¢ekince koyar.

Tiirkiye Cumhuriyeti, S6zlesmenin 60. maddesine atifla, 55. maddenin 1. fikrasina
iligkin;

a)  'Turkiye, gocugun kendi ilkesinde mallart hakknda koruma tedbirlerinin
alinmasinda kendi makamlarmm yetkisini" ve

b)  "Velayet sorumlulugu veya kendi makamlar: tarafindan daha 6nce alinmig bir
tedbirle telafi edilemeyen bir tedbiri, bu mallara iliskin olarak tanimama hakkmt sakls tutmaktadir.”
seklinde ¢ekince koyar.
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34. CONVENTION ON JURISDICTION, APPLICABLE LAW,
RECOGNITION, ENFORCEMENT AND CO-OPERATION
IN RESPECT OF PARENTAL RESPONSIBILITY AND
MEASURES FOR THE PROTECTION OF CHILDREN!

(Concluded 19 October 1996)

The States signatory to the present Convention,

Considering the need to improve the protection of children in international situations,

Wishing to avoid conflicts between their legal systems in respect of jurisdiction, applicable law,
recognition and enforcement of measures for the protection of children,

Recalling the importance of international co-operation for the protection of children,

Confirming that the best interests of the child are to be a primary consideration,

Noting that the Convention of 5 October 1961 concerning the powers of authorities and the law
applicable in respect of the protection of minors is in need of revision,

Desiring to establish common provisions to this effect, taking into account the United Nations
Convention on the Rights of the Child of 20 November 1989,

Have agreed on the following provisions —

CHAPTER | — SCOPE OF THE CONVENTION

Article 1

(1)  The objects of the present Convention are —

a) to determine the State whose authorities have jurisdiction to take measures directed to
the protection of the person or property of the child;

b)  to determine which law is to be applied by such authorities in exercising their jurisdiction;

c) to determine the law applicable to parental responsibility;

d)  to provide for the recognition and enforcement of such measures of protection in all
Contracting States;

e) to establish such co-operation between the authorities of the Contracting States as may
be necessary in order to achieve the purposes of this Convention.

(2) For the purposes of this Convention, the term ‘parental responsibility' includes parental
authority, or any analogous relationship of authority determining the rights, powers and
responsibilities of parents, guardians or other legal representatives in relation to the person or
the property of the child.

Article 2

The Convention applies to children from the moment of their birth until they reach the age of 18 years.

! This Convention, including related materials, is accessible on the website of the Hague Conference on Private
International Law (www.hcch.net), under “Conventions’. For the full history of the Convention, see Hague

Conference on Private International Law, Proceedings of the Elghteenth Session (1996), Tome It, Protection of
children (615 pp.).



Article 3

The measures referred to in Article 1 may deal in particular with —

a)
b)

c)
d)

e)

9

the attribution, exercise, termination or restriction of parental responsibility, as well as its
delegation;

rights of custody, including rights relating to the care of the person of the child and, in particular,
the right to determine the child's place of residence, as well as rights of access including the
right to take a child for a limited period of time to a place other than the child's habitual
residence;

guardianship, curatorship and analogous institutions;

the designation and functions of any person or body having charge of the child's person or
property, representing or assisting the child;

the placement of the child in a foster family or in institutional care, or the provision of care by
kafala or an analogous institution;

the supervision by a public authority of the care of a child by any person having charge of the
child;

the administration, conservation or disposal of the child's property.

Article 4

The Convention does not apply to —

a)
b)

c)
d)
&)
9
9
h)
)
)

(N
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the establishment or contesting of a parent-child relationship;
decisions on adoption, measures preparatory to adoption, or the annulment or revocation of
adoption;

the name and forenames of the child;

emancipation;

maintenance obligations;

trusts or succession;

social security;

public measures of a general nature in matters of education or health;
measures taken as a result of penal offences committed by children;
decisions on the right of asylum and on immigration.

CHAPTER Il = JURISDICTION

Article 5

The judicial or administrative authorities of the Contracting State of the habitual residence of the
child have jurisdiction to take measures directed to the protection of the child's person or
property.

Subject to Article 7, in case of a change of the child's habitual residence to another Contracting
State, the authorities of the State of the new habitual residence have jurisdiction.

Article 6

For refugee children and children who, due to disturbances occurring in their country, are
internationally displaced, the authorities of the Contracting State on the territory of which these
children are present as a result of their displacement have the jurisdiction provided for in
paragraph 1 of Article 5.

The provisions of the preceding paragraph also apply to children whose habitual residence
cannot be established.

Article 7

In case of wrongful removal or retention of the child, the authorities of the Contracting State in
which the child was habitually resident immediately before the removal or retention keep their
jurisdiction until the child has acquired a habitual residence in another State, and
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a)  each person, institution or other body having rights of custody has acquiesced in the
removal or retention; or

b)  the child has resided in that other State for a period of at least one year after the person,
institution or other body having rights of custody has or should have had knowledge of the
whereabouts of the child, no request for return lodged within that period is still pending,
and the child is settled in his or her new environment.

The removal or the retention of a child is to be considered wrongful where —

a)  itisin breach of rights of custody attributed to a person, an institution or any other body,
either jointly or alone, under the law of the State in which the child was habitually resident
immediately before the removal or retention; and

b)  at the time of removal or retention those rights were actually exercised, either jointly or
alone, or would have been so exercised but for the removal or retention.

The rights of custody mentioned in sub-paragraph a above, may arise in particular by operation

of law or by reason of a judicial or administrative decision, or by reason of an agreement having

legal effect under the law of that State.

So long as the authorities first mentioned in paragraph 1 keep their jurisdiction, the authorities of

the Contracting State to which the child has been removed or in which he or she has been

retained can take only such urgent measures under Article 11 as are necessary for the
protection of the person or property of the child.

Article 8

By way of exception, the authority of a Contracting State having jurisdiction under Article 5 or 6,

if it considers that the authority of another Contracting State would be better placed in the

particular case to assess the best interests of the child, may either

- request that other authority, directly or with the assistance of the Central Authority of its
State, to assume jurisdiction to take such measures of protection as it considers to be
necessary, or

- suspend consideration of the case and invite the parties to introduce such a request
before the authority of that other State.

The Contracting States whose authorities may be addressed as provided in the preceding

paragraph are

a)  a State of which the child is a national,

b)  a State in which property of the child is located,

c) a State whose authorities are seised of an application for divorce or legal separation of
the child's parents, or for annulment of their marriage,

d)  a State with which the child has a substantial connection.

The authorities concerned may proceed to an exchange of views.

The authority addressed as provided in paragraph 1 may assume jurisdiction, in place of the

authority having jurisdiction under Article 5 or 6, if it considers that this is in the child's best

interests.

Article 9

If the authorities of a Contracting State referred to in Article 8, paragraph 2, consider that they

are better placed in the particular case to assess the child's best interests, they may either

- request the competent authority of the Contracting State of the habitual residence of the
child, directly or with the assistance of the Central Authority of that State, that they be
authorised to exercise jurisdiction to take the measures of protection which they consider
to be necessary, or

- invite the parties to introduce such a request before the authority of the Contracting State
of the habitual residence of the child.

The authorities concerned may proceed to an exchange of views.

The authority initiating the request may exercise jurisdiction in place of the authority of the

Contracting State of the habitual residence of the child only if the latter authority has accepted

the request.
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Article 10

Without prejudice to Articles 5 to 9, the authorities of a Contracting State exercising jurisdiction

to decide upon an application for divorce or legal separation of the parents of a child habitually

resident in another Contracting State, or for annulment of their marriage, may, if the law of their

State so provides, take measures directed to the protection of the person or property of such

child if

a)  at the time of commencement of the proceedings, one of his or her parents habitually
resides in that State and one of them has parental responsibility in relation to the child,
and

b)  the jurisdiction of these authorities to take such measures has been accepted by the
parents, as well as by any other person who has parental responsibility in relation to the
child, and is in the best interests of the child.

The jurisdiction provided for by paragraph 1 to take measures for the protection of the child

ceases as soon as the decision allowing or refusing the application for divorce, legal separation

or annulment of the marriage has become final, or the proceedings have come to an end for

another reason.

Article 11

In all cases of urgency, the authorities of any Contracting State in whose territory the child or
property belonging to the child is present have jurisdiction to take any necessary measures of
protection.

The measures taken under the preceding paragraph with regard to a child habitually resident in
a Contracting State shall lapse as soon as the authorities which have jurisdiction under Articles
5 to 10 have taken the measures required by the situation.

The measures taken under paragraph 1 with regard to a child who is habitually resident in a
non-Contracting State shall lapse in each Contracting State as soon as measures required by
the situation and taken by the authorities of another State are recognised in the Contracting
State in question.

Article 12

Subject to Article 7, the authorities of a Contracting State in whose territory the child or property
belonging to the child is present have jurisdiction to take measures of a provisional character for
the protection of the person or property of the child which have a territorial effect limited to the
State in question, in so far as such measures are not incompatible with measures already taken
by authorities which have jurisdiction under Articles 5 to 10.

The measures taken under the preceding paragraph with regard to a child habitually resident in
a Contracting State shall lapse as soon as the authorities which have jurisdiction under Articles
5 to 10 have taken a decision in respect of the measures of protection which may be required by
the situation.

The measures taken under paragraph 1 with regard to a child who is habitually resident in a
non-Contracting State shall lapse in the Contracting State where the measures were taken as
soon as measures required by the situation and taken by the authorities of another State are
recognised in the Contracting State in question.

Article 13

The authorities of a Contracting State which have jurisdiction under Articles 5 to 10 to take
measures for the protection of the person or property of the child must abstain from exercising
this jurisdiction if, at the time of the commencement of the proceedings, corresponding
measures have been requested from the authorities of another Contracting State having
jurisdiction under Articles 5 to 10 at the time of the request and are still under consideration.
The provisions of the preceding paragraph shall not apply if the authorities before whom the
request for measures was initially introduced have declined jurisdiction.



Article 14

The measures taken in application of Articles 5 to 10 remain in force according to their terms, even if a
change of circumstances has eliminated the basis upon which jurisdiction was founded, so long as the
authorities which have jurisdiction under the Convention have not modified, replaced or terminated
such measures.

CHAPTER Il — APPLICABLE LAW

Article 15

(1) In exercising their jurisdiction under the provisions of Chapter I, the authorities of the
Contracting States shall apply their own law.

{2)  However, in so far as the protection of the person or the property of the child requires, they may
exceptionally apply or take into consideration the law of another State with which the situation
has a substantial connection.

(3) If the child's habitual residence changes to another Contracting State, the law of that other State
governs, from the time of the change, the conditions of application of the measures taken in the
State of the former habitual residence.

Article 16

(1) The attribution or extinction of parental responsibility by operation of law, without the intervention
of a judicial or administrative authority, is governed by the law of the State of the habitual
residence of the child.

(2)  The attribution or extinction of parental responsibility by an agreement or a unilateral act, without
intervention of a judicial or administrative authority, is governed by the law of the State of the
child's habitual residence at the time when the agreement or unilateral act takes effect.

(3)  Parental responsibility which exists under the law of the State of the child's habitual residence
subsists after a change of that habitual residence to another State.

(4) If the child's habitual residence changes, the attribution of parental responsibility by operation of
law to a person who does not already have such responsibility is governed by the law of the
State of the new habitual residence.

Article 17

The exercise of parental responsibility is governed by the law of the State of the child's habitual
residence. If the child's habitual residence changes, it is governed by the law of the State of the new
habitual residence.

Article 18

The parental responsibility referred to in Article 16 may be terminated, or the conditions of its exercise
modified, by measures taken under this Convention.

Article 19

(1)  The validity of a transaction entered into between a third party and another person who would
be entitled to act as the child's legal representative under the law of the State where the
transaction was concluded cannot be contested, and the third party cannot be held liable, on the
sole ground that the other person was not entitled to act as the child's legal representative under
the law designated by the provisions of this Chapter, unless the third party knew or should have
known that the parental responsibility was governed by the latter law.

(2)  The preceding paragraph applies only if the transaction was entered into between persons
present on the territory of the same State.



Article 20

The provisions of this Chapter apply even if the law designated by them is the law of a non-Contracting
State.

Article 21

(1) In this Chapter the term "law" means the law in force in a State other than its choice of law
rules.

(2)  However, if the law applicable according to Article 16 is that of a non-Contracting State and if
the choice of law rules of that State designate the law of another non-Contracting State which
would apply its own law, the law of the latter State applies. If that other non-Contracting State
would not apply its own law, the applicable law is that designated by Article 16.

Article 22

The application of the law designated by the provisions of this Chapter can be refused only if this
application would be manifestly contrary to public policy, taking into account the best interests of the
child.

CHAPTER IV — RECOGNITION AND ENFORCEMENT

Article 23

(1) The measures taken by the authorities of a Contracting State shall be recognised by operation
of law in all other Contracting States.
(2)  Recognition may however be refused -

a)  if the measure was taken by an authority whose jurisdiction was not based on one of the
grounds provided for in Chapter II;

b)  if the measure was taken, except in a case of urgency, in the context of a judicial or
administrative proceeding, without the child having been provided the opportunity to be
heard, in violation of fundamental principles of procedure of the requested State;

¢)  on the request of any person claiming that the measure infringes his or her parental
responsibility, if such measure was taken, except in a case of urgency, without such
person having been given an opportunity to be heard;

d)  if such recognition is manifestly contrary to public policy of the requested State, taking
into account the best interests of the child;

e)  if the measure is incompatible with a later measure taken in the non-Contracting State of
the habitual residence of the child, where this later measure fulfils the requirements for
recognition in the requested State;

f if the procedure provided in Article 33 has not been complied with.

Article 24
Without prejudice to Article 23, paragraph 1, any interested person may request from the competent
authorities of a Contracting State that they decide on the recognition or non-recognition of a measure
taken in another Contracting State. The procedure is governed by the law of the requested State.

Article 25

The authority of the requested State is bound by the findings of fact on which the authority of the State
where the measure was taken based its jurisdiction.



Article 26

(1) If measures taken in one Contracting State and enforceable there require enforcement in
another Contracting State, they shall, upon request by an interested party, be declared
enforceable or registered for the purpose of enforcement in that other State according to the
procedure provided in the law of the latter State.

(2)  Each Contracting State shall apply to the declaration of enforceability or registration a simple
and rapid procedure.

(3)  The declaration of enforceability or registration may be refused only for one of the reasons set
out in Article 23, paragraph 2.

Article 27

Without prejudice to such review as is necessary in the application of the preceding Articles, there
shall be no review of the merits of the measure taken.

Article 28

Measures taken in one Contracting State and declared enforceable, or registered for the purpose of
enforcement, in another Contracting State shall be enforced in the latter State as if they had been
taken by the authorities of that State. Enforcement takes place in accordance with the law of the
requested State to the extent provided by such law, taking into consideration the best interests of the
child.

CHAPTER V — CO-OPERATION

Article 29

(1) A Contracting State shall designate a Central Authority to discharge the duties which are
imposed by the Convention on such authorities.

(2) Federal States, States with more than one system of law or States having autonomous territorial
units shall be free to appoint more than one Central Authority and to specify the territorial or
personal extent of their functions. Where a State has appointed more than one Central
Authority, it shall designate the Central Authority to which any communication may be
addressed for transmission to the appropriate Central Authority within that State.

Article 30

(1)  Central Authorities shall co-operate with each other and promote co-operation amongst the
competent authorities in their States to achieve the purposes of the Convention.

(2) They shall, in connection with the application of the Convention, take appropriate steps to
provide information as to the laws of, and services available in, their States relating to the
protection of children.

Article 31

The Central Authority of a Contracting State, either directly or through public authorities or other

bodies, shall take all appropriate steps to —

a) facilitate the communications and offer the assistance provided for in Articles 8 and 9 and in this
Chapter;

b) facilitate, by mediation, conciliation or similar means, agreed solutions for the protection of the
person or property of the child in situations to which the Convention applies;

c) provide, on the request of a competent authority of another Contracting State, assistance in
discovering the whereabouts of a child where it appears that the child may be present and in
need of protection within the territory of the requested State.



Article 32

On a request made with supporting reasons by the Central Authority or other competent authority of

any Contracting State with which the child has a substantial connection, the Central Authority of the

Contracting State in which the child is habitually resident and present may, directly or through public

authorities or other bodies,

a) provide a report on the situation of the child;

b) request the competent authority of its State to consider the need to take measures for the
protection of the person or property of the child.

Article 33

(1) If an authority having jurisdiction under Articles 5 to 10 contemplates the placement of the child
in a foster family or institutional care, or the provision of care by kafala or an analogous
institution, and if such placement or such provision of care is to take place in another
Contracting State, it shall first consult with the Central Authority or other competent authority of
the latter State. To that effect it shall transmit a report on the child together with the reasons for
the proposed placement or provision of care.

(2)  The decision on the placement or provision of care may be made in the requesting State only if
the Central Authority or other competent authority of the requested State has consented to the
placement or provision of care, taking into account the child's best interests.

Article 34

(1)  Where a measure of protection is contemplated, the competent authorities under the
Convention, if the situation of the child so requires, may request any authority of another
Contracting State which has information relevant to the protection of the child to communicate
such information.

(2) A Contracting State may declare that requests under paragraph 1 shall be communicated to its
authorities only through its Central Authority.

Article 35

(1) The competent authorities of a Contracting State may request the authorities of another
Contracting State to assist in the implementation of measures of protection taken under this
Convention, especially in securing the effective exercise of rights of access as well as of the
right to maintain direct contacts on a regular basis.

(2)  The authorities of a Contracting State in which the child does not habitually reside may, on the
request of a parent residing in that State who is seeking to obtain or to maintain access to the
child, gather information or evidence and may make a finding on the suitability of that parent to
exercise access and on the conditions under which access is to be exercised. An authority
exercising jurisdiction under Articles 5 to 10 to determine an application concerning access to
the child, shali admit and consider such information, evidence and finding before reaching its
decision.

(3)  An authority having jurisdiction under Articles 5 to 10 to decide on access may adjourn a
proceeding pending the outcome of a request made under paragraph 2, in particular, when it is
considering an application to restrict or terminate access rights granted in the State of the child's
former habitual residence.

(4)  Nothing in this Article shall prevent an authority having jurisdiction under Articles 5 to 10 from
taking provisional measures pending the outcome of the request made under paragraph 2.

Article 36

In any case where the child is exposed to a serious danger, the competent authorities of the
Contracting State where measures for the protection of the child have been taken or are under
consideration, if they are informed that the child's residence has changed to, or that the child is
present in another State, shall inform the authorities of that other State about the danger involved and
the measures taken or under consideration.



Article 37

An authority shall not request or transmit any information under this Chapter if to do so would, in its
opinion, be likely to place the child's person or property in danger, or constitute a serious threat to the
liberty or life of a member of the child's family.

Article 38

(1) Without prejudice to the possibility of imposing reasonable charges for the provision of services,
Central Authorities and other public authorities of Contracting States shall bear their own costs
in applying the provisions of this Chapter.

(2)  Any Contracting State may enter into agreements with one or more other Contracting States
concerning the allocation of charges.

Article 39
Any Contracting State may enter into agreements with one or more other Contracting States with a

view to improving the application of this Chapter in their mutual relations. The States which have
concluded such an agreement shall transmit a copy to the depositary of the Convention.

CHAPTER VI — GENERAL PROVISIONS

Article 40

(1)  The authorities of the Contracting State of the child's habitual residence, or of the Contracting
State where a measure of protection has been taken, may deliver to the person having parental
responsibility or to the person entrusted with protection of the child's person or property, at his
or her request, a certificate indicating the capacity in which that person is entitled to act and the
powers conferred upon him or her.

(2)  The capacity and powers indicated in the certificate are presumed to be vested in that person, in
the absence of proof to the contrary.

(3) Each Contracting State shall designate the authorities competent to draw up the certificate.

Article 41
Personal data gathered or transmitted under the Convention shall be used only for the purposes for
which they were gathered or transmitted.

Article 42

The authorities to whom information is transmitted shall ensure its confidentiality, in accordance with
the law of their State.

Article 43

All documents forwarded or delivered under this Convention shail be exempt from legalisation or any
analogous formality.

Article 44

Each Contracting State may designate the authorities to which requests under Articles 8, 9 and 33 are
to be addressed.



Article 45

(1)  The designations referred to in Articles 29 and 44 shall be communicated to the Permanent
Bureau of the Hague Conference on Private International Law.
(2)  The declaration referred to in Article 34, paragraph 2, shall be made to the depositary of the
Convention.
Article 46

A Contracting State in which different systems of law or sets of rules of law apply to the protection of
the child and his or her property shall not be bound to apply the rules of the Convention to conflicts
solely between such different systems or sets of rules of law.

Article 47

In relation to a State in which two or more systems of law or sets of rules of law with regard to any

matter dealt with in this Convention apply in different territorial units —

(1)  any reference to habitual residence in that State shall be construed as referring to habitual
residence in a territorial unit,

(2) any reference to the presence of the child in that State shall be construed as referring to
presence in a territorial unit;

(3) any reference to the location of property of the child in that State shall be construed as referring
to location of property of the child in a territorial unit;

(4) any reference to the State of which the child is a national shall be construed as referring to the
territorial unit designated by the law of that State or, in the absence of relevant rules, to the
territorial unit with which the child has the closest connection;

(5) any reference to the State whose authorities are seised of an application for divorce or legal
separation of the child's parents, or for annulment of their marriage, shall be construed as
referring to the territorial unit whose authorities are seised of such application;

(6) any reference to the State with which the child has a substantial connection shall be construed
as referring to the territorial unit with which the child has such connection;

(7)  any reference to the State to which the child has been removed or in which he or she has been
retained shall be construed as referring to the relevant territorial unit to which the child has been
removed or in which he or she has been retained,;

(8) any reference to bodies or authorities of that State, other than Central Authorities, shall be
construed as referring to those authorised to act in the relevant territorial unit;

(9) any reference to the law or procedure or authority of the State in which a measure has been
taken shall be construed as referring to the law or procedure or authority of the territorial unit in
which such measure was taken;

(10) any reference to the law or procedure or authority of the requested State shall be construed as
referring to the law or procedure or authority of the territorial unit in which recognition or
enforcement is sought.

Article 48

For the purpose of identifying the applicable law under Chapter il}, in relation to a State which

comprises two or more territorial units each of which has its own system of law or set of rules of law in

respect of matters covered by this Convention, the following rules apply —

a) if there are rules in force in such a State identifying which territorial unit's law is applicable, the
law of that unit applies;

b) in the absence of such rules, the law of the relevant territorial unit as defined in Article 47
applies.

Article 49

For the purpose of identifying the applicable law under Chapter lll, in relation to a State which has two

or more systems of law or sets of rules of law applicable to different categories of persons in respect

of matters covered by this Convention, the following rules apply —

a) if there are rules in force in such a State identifying which among such laws applies, that law
applies;



b) in the absence of such rules, the law of the system or the set of rules of law with which the child
has the closest connection applies.

Article 50

This Convention shall not affect the application of the Convention of 25 Qctober 1980 on the Civil
Aspects of International Child Abduction, as between Parties to both Conventions. Nothing, however,
precludes provisions of this Convention from being invoked for the purposes of obtaining the return of
a child who has been wrongfully removed or retained or of organising access rights.

Article 51

In relations between the Contracting States this Convention replaces the Convention of 5 October
1961 concerning the powers of authorities and the law applicable in respect of the protection of
minors, and the Convention governing the guardianship of minors, signed at The Hague 12 June
1902, without prejudice to the recognition of measures taken under the Convention of 5 October 1961
mentioned above.

Article 52

(1) This Convention does not affect any international instrument to which Contracting States are
Parties and which contains provisions on matters governed by the Convention, unless a
contrary declaration is made by the States Parties to such instrument.

(2)  This Convention does not affect the possibility for one or more Contracting States to conclude
agreements which contain, in respect of children habitually resident in any of the States Parties
to such agreements, provisions on matters governed by this Convention.

(3) Agreements to be concluded by one or more Contracting States on matters within the scope of
this Convention do not affect, in the relationship of such States with other Contracting States,
the application of the provisions of this Convention.

(4) The preceding paragraphs also apply to uniform laws based on special ties of a regional or
other nature between the States concerned.

Article 53

(1) The Convention shall apply to measures only if they are taken in a State after the Convention
has entered into force for that State.

(2)  The Convention shall apply to the recognition and enforcement of measures taken after its entry
into force as between the State where the measures have been taken and the requested State.

Article 54

(1) Any communication sent to the Central Authority or to another authority of a Contracting State
shall be in the original language, and shall be accompanied by a translation into the official
language or one of the official languages of the other State or, where that is not feasible, a
translation into French or English.

(2) However, a Contracting State may, by making a reservation in accordance with Article 60,
object to the use of either French or English, but not both.

Article 55

(1) A Contracting State may, in accordance with Article 60,
a) reserve the jurisdiction of its authorities to take measures directed to the protection of
property of a child situated on its territory;
b) reserve the right not to recognise any parental responsibility or measure in so far as it is
incompatible with any measure taken by its authorities in relation to that property.
(2)  The reservation may be restricted to certain categories of property.



Article 56

The Secretary General of the Hague Conference on Private International Law shall at regular intervals
convoke a Special Commission in order to review the practical operation of the Convention.

Q)
@)

@
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CHAPTER VI — FINAL CLAUSES

Article 57

The Convention shall be open for signature by the States which were Members of the Hague
Conference on Private International Law at the time of its Eighteenth Session.

It shall be ratified, accepted or approved and the instruments of ratification, acceptance or
approval shall be deposited with the Ministry of Foreign Affairs of the Kingdom of the
Netherlands, depositary of the Convention.

Article 58

Any other State may accede to the Convention after it has entered into force in accordance with
Atrticle 61, paragraph 1.

The instrument of accession shall be deposited with the depositary.

Such accession shall have effect only as regards the relations between the acceding State and
those Contracting States which have not raised an objection to its accession in the six months
after the receipt of the notification referred to in sub-paragraph b of Article 63. Such an objection
may also be raised by States at the time when they ratify, accept or approve the Convention
after an accession. Any such objection shall be notified to the depositary.

Article 59

If a State has two or more territorial units in which different systems of law are applicable in
relation to matters dealt with in this Convention, it may at the time of signature, ratification,
acceptance, approval or accession declare that the Convention shall extend to all its territorial
units or only to one or more of them and may modify this declaration by submitting another
declaration at any time.

Any such declaration shall be notified to the depositary and shall state expressly the territorial
units to which the Convention applies.

If a State makes no declaration under this Article, the Convention is to extend to all territorial
units of that State.

Article 60

Any State may, not later than the time of ratification, acceptance, approval or accession, or at
the time of making a declaration in terms of Article 59, make one or both of the reservations
provided for in Articles 54, paragraph 2, and 55. No other reservation shall be permitted.

Any State may at any time withdraw a reservation it has made. The withdrawal shall be notified
to the depositary.

The reservation shall cease to have effect on the first day of the third calendar month after the
notification referred to in the preceding paragraph.

Article 61

The Convention shall enter into force on the first day of the month following the expiration of

three months after the deposit of the third instrument of ratification, acceptance or approval

referred to in Article 57.

Thereafter the Convention shall enter into force —

a) for each State ratifying, accepting or approving it subsequently, on the first day of the
month following the expiration of three months after the deposit of its instrument of
ratification, acceptance, approval or accession,



b)  for each State acceding, on the first day of the month following the expiration of three
months after the expiration of the period of six months provided in Article 58, paragraph
3

c¢)  for aterritorial unit to which the Convention has been extended in conformity with Article
59, on the first day of the month following the expiration of three months after the
notification referred to in that Article.

Article 62

A State Party to the Convention may denounce it by a notification in writing addressed to the
depositary. The denunciation may be limited to certain territorial units to which the Convention
applies.

The denunciation takes effect on the first day of the month following the expiration of twelve
months after the notification is received by the depositary. Where a longer period for the
denunciation to take effect is specified in the notification, the denunciation takes effect upon the
expiration of such longer period.

Article 63

The depositary shall notify the States Members of the Hague Conference on Private International Law
and the States which have acceded in accordance with Article 58 of the following —

a)
b)
c)
d
e)
f
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the signatures, ratifications, acceptances and approvals referred to in Article 57,

the accessions and objections raised to accessions referred to in Article 58;

the date on which the Convention enters into force in accordance with Article 61;

the declarations referred to in Articles 34, paragraph 2, and 59;

the agreements referred to in Article 39;

the reservations referred to in Articles 54, paragraph 2, and 55 and the withdrawals referred to
in Article 60, paragraph 2;

the denunciations referred to in Article 62.

In witness whereof the undersigned, being duly authorised thereto, have signed this Convention.

Done at The Hague, on the 19th day of October 1996, in the English and French languages, both texts
being equally authentic, in a single copy which shall be deposited in the archives of the Government of
the Kingdom of the Netherlands, and of which a certified copy shall be sent, through diplomatic
channels, to each of the States Members of the Hague Conference on Private Intemational Law at the
date of its Eighteenth Session.



DECLARATIONS

Turkey declares that her signing/raiification of the "Convention on Jurisdiction,
Applicable Law, Recognition, Enforcement and Co-Operation in Respect of Parental Responsibility
and Measures for the Protection of Children" neither amounts to any form of recognition of the
Greek Cypriot Administration's pretention to represent the defunct "Republic of Cyprus" as party
to the "Convention on Jurisdiction, Applicable Law, Recognition. Enforcement and Co-Operation
in Respect of Parental Responsibility and Measures for the Protection of Children”, nor should 1t

‘imply any obligations on the part of Tutkey to enter into any dealing with the so-called Republic of
Cyprus within the. [ramevvork of the said "Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-Operation in Respect of Parental Responsibility and Measures

for the Protection of Children"

"The Republic of Cyprus" was founded as a Partnership State in 1960 by Greek and
Turkish Cypriots in accordance with international treaties. This partnership was destroyed by the
Greek Cypriot side when it unlawfully seized the state by forcibly ejecting ali Turkish Cypriot
members.in ali the state organs in 1963. Eventually, Turkish Cypriots who were excluded from the
Partnership State in 1963 have organized themselves under their territorial boundaries and exercise
governmental authority, jurisdiction and sovereignty. There is no single authority which in law or
in’ fact is competent to represent jointly the Turkish Cypriots and the Greek Cypriots and
consequently Cyprus as a vvhole. Thus, the Greek Cypriots cannot claim authority, jurisdiction or

sovereignty over the Turkish Cypriots who have equal status or 6ver the entire Island of Cyprus.

In accordance with Article 34, paragraph 2, of the Convention, the Republic of Turkey
declares
that requests made under paragraph 1 of Article 34 shall be communicated to its authorities

only through the relevant Central Authority.



RESERVATIONS

In accordance with Article S4, paragraph 2, of the Convention, the Repubiic of Turkey
objects to the use of French by making reservation.

~ With refercnce to Article 60 and in accordance with Article 55, paragraph 1, of the
Convention, the Repubiic of Turkey reserves;

1) the jurisdiction of its authorities to take measures directed to the protection of
property of a child situated on its territory,

2)  the right not to recognize any parental responsibility or measure in so far as it is

incompatible with any measure taken by its authorities in relation to that property.
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34. CONVENTION CONCERNANT LA COMPETENCE, LA LOI APPLICABLE,
LA RECONNAISSANCE, L'EXECUTION ET LA COOPERATION
EN MATIERE DE RESPONSABILITE PARENTALE ET
DE MESURES DE PROTECTION DES ENFANTS'

(Conclue le 19 octobre 1996)

Les Etats signataires de la présente Convention,

Considérant qu'il convient de renforcer la protection des enfants dans les situations a caractéere
international,

Désirant éviter des conflits entre leurs systéemes juridiques en matiére de compétence, loi applicable,
reconnaissance et exécution des mesures de protection des enfants,

Rappelant limportance de la coopération internationale pour la protection des enfants,

Confirmant que lintérét supérieur de I'enfant doit étre une considération primordiale,

Constatant la nécessité de réviser la Convention du 5 octobre 1961 concernant la compétence des
autorités et la loi applicable en matiére de protection des mineurs,

Désirant établir des dispositions communes a cet effet, en tenant compte de la Convention des Nations
Unies relative aux droits de I'enfant, du 20 novembre 1989,

Sont convenus des dispositions suivantes :

CHAPITRE | — CHAMP D'APPLICATION DE LA CONVENTION
Article premier

1. La présente Convention a pour objet :

a) de déterminer 'Etat dont les autorités ont compétence pour prendre des mesures tendant a la
protection de la personne ou des biens de I'enfant ;

b) de déterminer la loi applicable par ces autorités dans I'exercice de leur compétence ;

¢) de déterminer Ia loi applicable & la responsabilité parentale ;

d) dassurer la reconnaissance et l'exécution des mesures de protection dans tous les Etats
contractants ;

e) d'établir entre les autorités des Etats contractants la coopération nécessaire a la réalisation des
objectifs de la Convention.

2. Aux fins de la Convention, I'expression « responsabilité parentale » comprend l'autorité parentale ou
tout autre rapport d'autorité analogue déterminant les droits, les pouvoirs et les obligations des parents,
d'un tuteur ou autre représentant légal & I'égard de la personne ou des biens de I'enfant.

Article 2

La Convention s'applique aux enfants a partir de leur naissance et jusqu'a ce qu'ils aient atteint I'age de
18 ans.

I Cette Convention, y compris la documentation y afférente, est disponible sur le site Internet de la Conférence
de La Haye de droit international privé (www.hcch.net), sous la rubrique « Conventions ». Concernant I'historique
complet de la Convention, voir Conférence de La Haye de droit international privé, Actes et documents de la Dix-
huitieme session (1996), tome I, Protection des enfants (615 p.).



Article 3

Les mesures prévues a l'article premier peuvent porter notamment sur :

a) lattribution, l'exercice et le retrait total ou partiel de la responsabilité parentale, ainsi que la
délégation de celle-ci ;

b) le droit de garde, comprenant le droit portant sur les soins de la personne de l'enfant, et en
particulier celui de décider de son lieu de résidence, ainsi que le droit de visite, comprenant le droit
d'emmener 'enfant pour une période limitée dans un lieu autre que celui de sa résidence habituelle ;

¢) la tutelle, la curatelle et les institutions analogues ;

d) la désignation et les fonctions de toute personne ou organisme chargé de s'occuper de la personne
ou des biens de I'enfant, de le représenter ou de l'assister ;

e) le placement de I'enfant dans une famille d'accueil ou dans un établissement, ou son recueil légal
par kafala ou par une institution analogue ;

f) la supervision par les autorités publiques des soins dispensés a I'enfant par toute personne ayant la
charge de cet enfant ;

g) l'administration, la conservation ou la disposition des biens de I'enfant.

Article 4

Sont exclus du domaine de la Convention :

a) I'établissement et la contestation de la filiation ;

b) la décision sur 'adoption et les mesures qui la préparent, ainsi que I'annulation et la révocation de
I'adoption ;

¢) les nom et préenoms de 'enfant ;

d) I'émancipation ;

e) les obligations alimentaires ;

f) les trusts et successions ;

g) la sécurité sociale ;

h) les mesures publiques de caractére général en matiere d'éducation et de santé |

i) les mesures prises en conséquence d'infractions pénales commises par des enfants ;
/) les décisions sur le droit d'asile et en matiere d'immigration.

CHAPITRE Il = COMPETENCE

Article 5

1. Les autorités, tant judiciaires gu'administratives, de I'Etat contractant de la résidence habituelle de
I'enfant sont compétentes pour prendre des mesures tendant & la protection de sa personne ou de ses
biens.

2. Sous réserve de l'article 7, en cas de changement de la résidence habituelle de l'enfant dans un
autre Etat contractant, sont compétentes les autorités de I'Etat de la nouvelle résidence habituelle.

Article 6

1. Pour les enfants réfugiés et les enfants qui, par suite de troubles prévalant dans leur pays, sont
internationalement déplacés, les autorités de I'Etat contractant sur le territoire duguel ces enfants sont
présents du fait de leur déplacement exercent la compétence prévue au paragraphe premier de
l'article 5.

2. La disposition du paragraphe précédent s'applique également aux enfants dont la résidence
habituelle ne peut étre établie.

Article 7

1. En cas de déplacement ou de non-retour illicite de I'enfant, les autorités de I'Etat contractant dans
lequel I'enfant avait sa résidence habituelle immédiatement avant son déplacement ou son non-retour



conservent leur compétence jusqu'au moment ol l'enfant a acquis une résidence habituelle dans un
autre Etat et que :

a) toute personne, institution ou autre organisme ayant le droit de garde a acquiescé au déplacement
ou au non-refour ; ou

b) l'enfant a résidé dans cet autre Etat pour une période d'au moins un an aprés que la personne,
l'institution ou tout autre organisme ayant le droit de garde a connu ou aurait di connaitre le lieu ou se
trouvait I'enfant, aucune demande de retour présentée pendant cette période n'est encore en cours
d'examen, et I'enfant s'est intégré dans son nouveau milieu.

2. Le déplacement ou le non-retour de I'enfant est considéré comme iliicite :

a) lorsqu'il a lieu en violation d'un droit de garde, attribué & une personne, une institution ou tout autre
organisme, seul ou conjointement, par le droit de I'Etat dans lequel I'enfant avait sa résidence
habituelle immeédiatement avant son déplacement ou son non-retour, et

b) que ce droit était exercé de facon effective, seul ou conjointement, au moment du déplacement ou
du non-retour, ou l'e(it été si de tels événements n'étaient survenus.

Le droit de garde visé & la lettre a) peut notamment résuiter d'une attribution de plein droit, d'une
decision judiciaire ou administrative, ou d'un accord en vigueur selon le droit de cet Etat.

3. Tant que les autorités mentionnées au paragraphe premier conservent leur compétence, les
autorités de I'Etat contractant ol I'enfant a été déplacé ou retenu ne peuvent prendre que les mesures
urgentes nécessaires & la protection de la personne ou des biens de l'enfant, conformément a
I'article 11.

Article 8

1. A titre d'exception, l'autorité de I'Etat contractant compétente en application des articles 5 ou 6, si
elle considére que l'autorité d'un autre Etat contractant serait mieux @ méme d'apprécier dans un cas
particulier l'intérét supérieur de l'enfant, peut

— soit demander & cette autorité, directement ou avec le concours de ['Autorité centrale de cet Etat,
d'accepter la compétence pour prendre les mesures de protection qu'elle estimera nécessaires,

— soit surseoir & statuer et inviter les parties a saisir d'une telle demande l'autorité de cet autre Etat.

2. Les Etats contractants dont une autorité peut étre requise ou saisie dans les conditions fixées au
paragraphe précédent sont :

a) un Etat dont I'enfant posséde la nationalité,

b) un Etat dans lequel sont situés des biens de I'enfant,

¢) un Etat dont une autorité est saisie d'une demande en divorce ou séparation de corps des parents
de I'enfant, ou en annulation de leur mariage,

d) un Etat avec lequel 'enfant présente un lien étroit.

3. Les autorités concernées peuvent procéder & un échange de vues.

4. L'autorité requise ou saisie dans les conditions prévues au paragraphe premier peut accepter la
compétence, en lieu et place de lautoritt compétente en application des articles 5 ou 6, si elle
considére que tel est lintérét supérieur de l'enfant.

Article 9

1. Les autorités des Etats contractants mentionnés & l'article 8, paragraphe 2, si elles considerent
quelles sont les mieux & méme d'apprécier dans un cas particulier lintérét supérieur de l'enfant,
peuvent

— soit demander a l'autorité compétente de 'Etat contractant de la résidence habituelle de l'enfant,
directement ou avec le concours de I'Autorité centrale de cet Etat, de leur permettre d'exercer la
compétence pour prendre les mesures de protection qu'elles estiment nécessaires,

— soit inviter les parties & présenter une telle demande devant les autorités de I'Etat contractant de la
résidence habituelle de I'enfant.

2. Les autorités concernées peuvent procéder & un échange de vues.

3. L'autorité & l'origine de la demande ne peut exercer la compétence en lieu et place de l'autorité de
IEtat contractant de la résidence habituelle de I'enfant que si cette autorité a accepté la demande.



Article 10

1. Sans préjudice des articles 5 a 9, les autorités d'un Etat contractant, dans l'exercice de leur
compétence pour connaitre d'une demande en divorce ou séparation de corps des parents d'un enfant
résidant habituellement dans un autre Etat contractant, ou en annulation de leur mariage, peuvent
prendre, si la loi de leur Etat le permet, des mesures de protection de la personne ou des biens de
I'enfant,

a) si, au commencement de la procédure, 'un des parents réside habituellement dans cet Etat et que
I'un d'eux ait la responsabilité parentale a I'€gard de I'enfant, et

b) st la compétence de ces autorités pour prendre de telles mesures a été acceptée par les parents,
ainsi que par toute autre personne ayant la responsabilité parentale & 'égard de l'enfant et si cette
compétence est conforme a lintérét supérieur de I'enfant.

2. La compétence prévue au paragraphe premier pour prendre des mesures de protection de l'enfant
cesse dés lors que la décision faisant droit ou rejetant la demande en divorce, séparation de corps ou
annulation du mariage est devenue définitive ou que la procédure a pris fin pour un autre motif.

Article 11

1. Dans tous les cas d'urgence, les autorités de chaque Etat contractant sur le territoire duquel se
trouve I'enfant ou des biens lui appartenant sont compétentes pour prendre les mesures de protection
necessaires.

2. Les mesures prises en application du paragraphe précédent a 'égard d'un enfant ayant sa résidence
habituelle dans un Etat contractant cessent d'avoir effet dés que les autorités compétentes en vertu
des articles 5 a 10 ont pris les mesures exigées par la situation.

3. Les mesures prises en application du paragraphe premier & 'égard d'un enfant ayant sa résidence
habituelle dans un Etat non contractant cessent d'avoir effet dans chaque Etat contractant des qu'y
sont reconnues les mesures exigées par la situation, prises par les autorités d'un autre Etat.

Article 12

1. Sous réserve de l'article 7, les autorités d'un Etat contractant sur le territoire duquel se trouve l'enfant
ou des biens |ui appartenant sont compétentes pour prendre des mesures de protection de la personne
ou des biens de 'enfant, ayant un caractere provisoire et une efficacité territoriale restreinte a cet Etat,
pour autant que de telles mesures ne soient pas incompatibles avec celles déja prises par les autorités
compétentes en vertu des articles 5 & 10.

2. Les mesures prises en application du paragraphe précédent & I'égard d'un enfant ayant sa résidence
habituelle dans un Etat contractant cessent d'avoir effet dés que les autorités compétentes en vertu
des articles 5 & 10 se sont prononcées sur les mesures que pourrait exiger la situation.

3. Les mesures prises en application du paragraphe premier a I'égard d'un enfant ayant sa résidence
habituelle dans un Etat non contractant cessent d'avoir effet dans I'Etat contractant ou elles ont éte
prises dés qu'y sont reconnues les mesures exigées par la situation, prises par les autorités d'un autre
Etat.

Article 13

1. Les autorités d'un Etat contractant qui sont compétentes selon les articles 5 & 10 pour prendre des
mesures de protection de la personne ou des biens de l'enfant doivent s'abstenir de statuer si, lors de
fintroduction de la procédure, des mesures correspondantes ont été demandées aux autorités d'un
autre Etat contractant alors compétentes en vertu des articles 5 a 10 et sont encore en cours
d'examen.

2. La disposition du paragraphe précédent ne s'applique pas si les autorités devant lesquelles la
demande de mesures a été initialement présentée ont renoncé & leur competence.



Article 14

Les mesures prises en application des articles 5 a 10 restent en vigueur dans les limites qui sont les
leurs, méme lorsqu'un changement des circonstances a fait disparaitre I'€lément sur lequel était
fondée la compétence, tant que les autorités compétentes en vertu de fa Convention ne les ont pas
modifiées, remplacées ou levées.

CHAPITRE Ill — LOI APPLICABLE

Article 15

1. Dans l'exercice de la compétence qui leur est attribuée par les dispositions du chapitre Il, les
autorités des Etats contractants appliquent leur loi.

2. Toutefois, dans la mesure ol la protection de la personne ou des biens de l'enfant le requiert, elles
peuvent exceptionnellement appliquer ou prendre en considération la loi d'un autre Etat avec lequel la
situation présente un lien étroit.

3. En cas de changement de la résidence habituelle de I'enfant dans un autre Etat contractant, la loi de
cet autre Etat régit, & partir du moment ol le changement est survenu, les conditions d'application des
mesures prises dans I'Etat de I'ancienne résidence habituelle.

Article 16

1. L'attribution ou I'extinction de plein droit d'une responsabilité parentale, sans intervention d'une
autorité judiciaire ou administrative, est régie par la loi de I'Etat de la résidence habituelle de 'enfant.

2. L'attribution ou I'extinction d'une responsabilité parentale par un accord ou un acte unilatéral, sans
intervention d'une autorité judiciaire ou administrative, est régie par la loi de I'Etat de la residence
habituelle de 'enfant au moment ol I'accord ou l'acte unilatéral prend effet.

3. La responsabilité parentale existant selon la loi de I'Etat de la résidence habituelle de I'enfant
subsiste aprés le changement de cette résidence habituelle dans un autre Etat.

4. En cas de changement de la résidence habituelle de l'enfant, I'attribution de plein droit de la
responsabilité parentale & une personne qui n'est pas déja investie de cette responsabilité est régie par
la loi de I'Etat de la nouvelle résidence habituelle.

Article 17

L'exercice de la responsabilité parentale est régi par la loi de IEtat de la résidence habituelle de
I'enfant. En cas de changement de la résidence habituelle de l'enfant, il est régi par la loi de 'Etat de la
nouvelle résidence habituelle.

Article 18

La responsabilité parentale prévue a l'article 16 pourra étre retirée ou ses conditions d'exercice
modifiées par des mesures prises en application de la Convention.

Article 19

1. La validité d'un acte passé entre un tiers et une autre personne qui aurait la qualité de représentant
légal selon la loi de I'Etat ol I'acte a été passé ne peut étre contestée, ni la responsabilité du tiers
engagée, pour le seul motif que l'autre personne n'avait pas la qualité de représentant Iégal en vertu de
la loi désignée par les dispositions du présent chapitre, sauf si le tiers savait ou devait savoir que la
responsabilité parentale était régie par cette loi.

2. Le paragraphe précédent ne s'applique que dans le cas ol l'acte a été passé entre personnes
présentes sur le territoire d'un méme Etat.



Article 20

Les dispositions du présent chapitre sont applicables méme si la loi qu'elles désignent est celle d'un
Etat non contractant.

Avrticle 21

1. Au sens du présent chapitre, le terme « loi » désigne le droit en vigueur dans un Etat, & I'exclusion
des regles de conflit de lois.

2. Toutefois, si la loi applicable en vertu de larticle 16 est celle d'un Etat non contractant et que les
regles de conflit de cet Etat désignent la loi d'un autre Etat non contractant qui appliquerait sa propre
loi, 1a loi de cet autre Etat est applicable. Si la loi de cet autre Etat non contractant ne se reconnait pas
applicable, la loi applicable est celle désignée par l'article 16.

Article 22

L'application de la loi désignée par les dispositions du présent chapitre ne peut étre écartée que si
cette application est manifestement contraire a l'ordre public, compte tenu de l'intérét supérieur de
I'enfant.

CHAPITRE [V — RECONNAISSANCE ET EXECUTION

Article 23

1. Les mesures prises par les autorités d'un Etat contractant sont reconnues de plein droit dans les
autres Etats contractants.

2. Toutefois, la reconnaissance peut étre refusée :

a) si la mesure a été prise par une autorité dont la compétence n'était pas fondée sur un chef de
compétence prévu au chapitre Il ;

b) si la mesure a été prise, hors le cas d'urgence, dans le cadre d'une procédure judiciaire ou
administrative, sans qu'ait été donnée a l'enfant la possibilité d'étre entendu, en violation des principes
fondamentaux de procédure de I'Etat requis ;

c) & la demande de toute personne prétendant que cette mesure porte atteinte @ sa responsabilité
parentale, si cette mesure a été prise, hors le cas d'urgence, sans qu'ait été donnée a cette personne
la possibilité d'étre entendue ;

d) si la reconnaissance est manifestement contraire a l'ordre public de I'Etat requis, compte tenu de
lintérét supérieur de I'enfant ;

e) si la mesure est incompatible avec une mesure prise postérieurement dans 'Etat non contractant de
la résidence habituelle de I'enfant, lorsque cette derniére mesure réunit les conditions nécessaires a sa
reconnaissance dans |'Etat requis ;

f) si la procédure prévue a l'article 33 n'a pas été respectée.

Article 24

Sans préjudice de larticle 23, paragraphe premier, toute personne intéressée peut demander aux
autorités compétentes d'un Etat contractant qu'il soit statué sur la reconnaissance ou la non-
reconnaissance d'une mesure prise dans un autre Etat contractant. La procédure est régie par la loi de
I'Etat requis.



Article 25

L'autorité de I'Etat requis est liée par les constatations de fait sur lesquelles l'autorité de I'Etat qui a pris
la mesure a fondé sa compétence.

Article 26

1. Si les mesures prises dans un Etat contractant et qui y sont exécutoires comportent des actes
d'exécution dans un autre Etat contractant, elles sont, dans cet autre Etat, déclarées exécutoires ou
enregistrées aux fins d'exécution, sur requéte de toute partie intéressée, selon la procédure prévue par
la loi de cet Etat.

2. Chaque Etat contractant applique a la déclaration d'exequatur ou a I'enregistrement une procédure
simple et rapide.

3. La déclaration d'exequatur ou l'enregistrement ne peuvent étre refusés que pour l'un des motifs
prévus a l'article 23, paragraphe 2.

Article 27

Sous réserve de ce qui est nécessaire pour l'application des articles qui précedent, l'autorité de I'Etat
requis ne procédera a aucune révision au fond de la mesure prise.

Article 28

Les mesures prises dans un Etat contractant, qui sont déclarées exécutoires ou enregistrées aux fins
d'exécution dans un autre Etat contractant, y sont mises & exécution comme si elles avaient eté prises
par les autorités de cet autre Etat. La mise & exécution des mesures se fait conformément & la loi de
I'Etat requis dans les limites qui y sont prévues, compte tenu de l'intérét supérieur de I'enfant.

CHAPITRE V — COOPERATION

Article 29

1. Chaque Etat contractant désigne une Autorité centrale chargée de satisfaire aux obligations qui lui
sont imposées par la Convention.

2. Un Etat fédéral, un Etat dans leque! plusieurs systémes de droit sont en vigueur ou un Etat ayant
des unités territoriales autonomes est libre de désigner plus d'une Autorité centrale et de spécifier
I'¢tendue territoriale ou personnelle de leurs fonctions. L'Etat qui fait usage de cette faculté désigne
I'Autorité centrale a laquelle toute communication peut étre adressée en vue de sa transmission &
I'Autorité centrale compétente au sein de cet Etat.

Avrticle 30

1. Les Autorités centrales doivent coopérer entre elles et promouvoir la coopération entre les autorités
compétentes de leur Etat pour réaliser les objectifs de la Convention.

2. Elles prennent, dans le cadre de I'application de la Convention, les dispositions appropriées pour
fournir des informations sur leur Iégislation, ainsi que sur les services disponibles dans leur Etat en
matiére de protection de I'enfant.

Article 31
L'Autorité centrale d'un Etat contractant prend soit directement, soit avec le concours d'autorités

publiques ou d'autres organismes, toutes dispositions appropriées pour :
a) faciliter les communications et offrir |'assistance prévues aux articles 8 et 9 et au présent chapitre ;



b) faciliter par la médiation, la conciliation ou tout autre mode analogue, des ententes a I'amiable sur la
protection de la personne ou des biens de I'enfant, dans les situations auxquelles s'applique la
Convention ;

¢) aider, sur demande d'une autorité compétente d'un autre Etat contractant, a localiser I'enfant lorsqu'il
parait que celui-ci est présent sur le territoire de I'Etat requis et a besoin de protection.

Article 32

Sur demande motivée de I'Autorité centrale ou d'une autre autorité compétente d'un Etat contractant
avec lequel I'enfant a un lien étroit, I'Autorité centrale de I'Etat contractant dans lequel I'enfant a sa
résidence habituelle et dans lequel il est présent peut, soit directement, soit avec le concours
d'autorités publiques ou d'autres organismes,

a) fournir un rapport sur la situation de I'enfant ;

b) demander a l'autorité compétente de son Etat d'examiner l'opportunité de prendre des mesures
tendant a la protection de la personne ou des biens de l'enfant.

Article 33

1. Lorsque l'autorité compétente en vertu des articles 5 & 10 envisage le placement de l'enfant dans
une famille d'accueil ou dans un établissement, ou son recueil légal par kafala ou par une institution
analogue, et que ce placement ou ce recueil aura lieu dans un autre Etat contractant, elle consulte au
préalable I'Autorité centrale ou une autre autorité compétente de ce dernier Etat. Elle lui communique a
cet effet un rapport sur I'enfant et les motifs de sa proposition sur le placement ou le recueil.

2. La décision sur le placement ou le recueil ne peut étre prise dans I'Etat requérant que si I'Autorité
centrale ou une autre autorité compétente de I'Etat requis a approuvé ce placement ou ce recueil,
compte tenu de l'intérét supérieur de I'enfant.

Article 34

1. Lorsqu'une mesure de protection est envisagée, les autorités compétentes en vertu de la
Convention peuvent, si la situation de I'enfant l'exige, demander & toute autorité d'un autre Etat
contractant qui détient des informations utiles pour la protection de I'enfant de les lui communiquer.

2. Chaque Etat contractant pourra déclarer que les demandes prévues au paragraphe premier ne
pourront étre acheminées que par l'intermédiaire de son Autorite centrale.

Article 35

1. Les autorités compétentes d'un Etat contractant peuvent demander aux autorités d'un autre Etat
contractant de préter leur assistance & la mise en ceuvre de mesures de protection prises en
application de la Convention, en particulier pour assurer l'exercice effectif d'un droit de visite, ainsi que
du droit de maintenir des contacts directs réguliers.

2. Les autorités d'un Etat contractant dans lequel I'enfant n'a pas sa résidence habituelle peuvent, a Ia
demande d'un parent résidant dans cet Etat et souhaitant obtenir ou conserver un droit de visite,
recueillir des renseignements ou des preuves et se prononcer sur Vaptitude de ce parent a exercer le
droit de visite et sur les conditions dans lesquelles il pourrait I'exercer. L'autorité compétente en vertu
des articles 5 a 10 pour statuer sur le droit de visite devra, avant de se prononcer, prendre en
considération ces renseignements, preuves ou conclusions.

3. Une autorit¢ compétente en vertu des articles 5 & 10 pour statuer sur le droit de visite peut
suspendre la procédure jusqu'au terme de la procédure prévue au paragraphe 2, notamment
lorsqu'elle est saisie d'une demande tendant a modifier ou supprimer le droit de visite conféré par les
autorités de 'Etat de I'ancienne résidence habituelle.

4. Cet article n'empéche pas une autorité compétente en vertu des articles 5 a 10 de prendre des
mesures provisoires jusqu'au terme de la procédure prévue au paragraphe 2.



Article 36

Dans le cas ol l'enfant est exposé & un grave danger, les autorités compétentes de I'Etat contractant
dans lequel des mesures de protection de cet enfant ont été prises ou sont en voie de l'étre, si elles
sont informées du changement de résidence ou de la présence de I'enfant dans un autre Etat, avisent
les autorités de cet Etat de ce danger et des mesures prises ou en cours d'examen.

Avrticle 37

Une autorité ne peut demander ou transmettre des informations en application de ce chapitre si elle est
d'avis qu'une telle demande ou transmission pourrait mettre en danger la personne ou les biens de
I'enfant, ou constituer une menace grave pour la liberté ou la vie d'un membre de sa famille.

Article 38

1. Sans préjudice de la possibilité de réclamer des frais raisonnables correspondant aux services
fournis, les Autorités centrales et les autres autorités publiques des Etats contractants supportent leurs
frais découlant de 'application des dispositions du présent chapitre.

2. Un Etat contractant peut conclure des accords avec un ou plusieurs autres Etats contractants sur la
répartition des frais.

Article 39
Tout Etat contractant pourra conclure avec un ou plusieurs autres Etats coniractants des accords en

vue de favoriser dans leurs rapports réciproques 'application du présent chapitre. Les Etats qui ont
conclu de tels accords en transmettront une copie au dépositaire de la Convention.

CHAPITRE VI — DISPOSITIONS GENERALES

Article 40

1. Les autorités de I'Etat contractant de la résidence habituelle de I'enfant ou de I'Etat contractant ou
une mesure de protection a été prise peuvent délivrer au titulaire de la responsabilité parentale ou &
toute personne & qui est confiée la protection de la personne ou des biens de I'enfant, & sa demande,
un certificat indiquant sa qualité et les pouvoirs qui lui sont conférés.

2. La qualité et les pouvoirs indiqués par le certificat sont tenus pour établis, sauf preuve contraire.

3. Chaque Etat contractant designe les autorités habilitées a établir le certificat.

Article 41
Les données personnelles rassemblées ou transmises conformément a la Convention ne peuvent étre
utilisées a d'autres fins que celles pour lesquelles elles ont été rassemblées ou transmises.

Article 42
Les autorités auxquelles des informations sont transmises en assurent la confidentialité conformément
a la loi de leur Etat.

Avrticle 43

Les documents transmis ou délivrés en application de la Convention sont dispensés de toute
legalisation ou de toute formalité analogue.



Article 44

Chagque Etat contractant peut désigner les autorités a qui les demandes prévues aux articles 8, 9 et 33
doivent étre envoyées.

Article 45

1. Les désignations mentionnées aux articles 29 et 44 sont communiquées au Bureau Permanent de la
Conférence de La Haye de droit international prive.
2. La déclaration mentionnée & I'article 34, paragraphe 2, est faite au dépositaire de la Convention.

Article 46

Un Etat contractant dans lequel des systémes de droit ou des ensembles de régles différents
s'appliquent en matiére de protection de l'enfant et de ses biens n'est pas tenu d'appliquer les regles
de la Convention aux conflits concernant uniguement ces différents systémes ou ensembles de regles.

Article 47

Au regard d'un Etat dans lequel deux ou plusieurs systémes de droit ou ensembles de régles ayant trait
aux questions régies par la présente Convention s'appliquent dans des unités territoriales différentes :
1. toute référence & la résidence habituelle dans cet Etat vise la résidence habituelle dans une unité
territoriale ;

2. toute référence & la présence de I'enfant dans cet Etat vise la présence de I'enfant dans une unité
territoriale ;

3. toute référence a la situation des biens de I'enfant dans cet Etat vise la situation des biens de
l'enfant dans une unité territoriale ;

4. toute référence a I'Etat dont I'enfant posséde la nationalité vise I'unité territoriale désignée par la loi
de cet Etat ou, en l'absence de régles pertinentes, 'unité territoriale avec laquelle 'enfant présente le
lien le plus étroit ;

5. toute référence a I'Etat dont une autorité est saisie d'une demande en divorce ou séparation de
corps des parents de l'enfant, ou en annulation de leur mariage, vise I'unité territoriale dont une autorité
est saisie d'une telle demande ;

6. toute référence a I'Etat avec lequel I'enfant présente un lien étroit vise ['unité territoriale avec laguelle
I'enfant présente ce lien ;

7. toute référence a I'Etat ou I'enfant a été déplacé ou retenu vise l'unité territoriale dans laquelle
I'enfant a été déplace ou retenu ;

8. toute référence aux organismes ou autorités de cet Etat, autres que les Autorités centrales, vise les
organismes ou autorités habilités a agir dans l'unité territoriale concernee ;

9. toute référence & la loi, & la procédure ou & 'autorité de I'Etat ol une mesure a été prise vise la loi, la
procédure ou l'autorité de I'unité territoriale dans laquelle cette mesure a été prise ;

10. toute référence a la loi, & la procédure ou & l'autorité de I'Etat requis vise la loi, la procédure ou
I'autorité de f'unité territoriale dans laquelle |a reconnaissance ou I'exécution est invoquee.

Article 48

Pour identifier la loi applicable en vertu du chapitre Hl, lorsqu'un Etat comprend deux ou plusieurs
unités territoriales dont chacune a son propre systéme de droit ou un ensemble de regles ayant trait
aux questions régies par la présente Convention, les régles suivantes s'appliquent :

a) en présence de régles en vigueur dans cet Etat identifiant I'unité territoriale dont la loi est applicable,
la loi de cette unité s'applique ;

b) en I'absence de telles régles, la loi de l'unité territoriale définie selon les dispositions de larticle 47
s'applique.



Article 49

Pour identifier fa loi applicable en vertu du chapitre Ill, lorsqu'un Etat comprend deux ou plusieurs
systémes de droit ou ensembles de régles applicables a des catégories différentes de personnes pour
les questions régies par la présente Convention, les régles suivantes s'appliquent :

a) en présence de régles en vigueur dans cet Etat identifiant laquelle de ces lois est applicable, cette loi
s'applique ;

b) en l'absence de telles régles, la loi du systéme ou de I'ensemble de régles avec lequel I'enfant
présente le lien le plus étroit s'applique.

Article 50

La présente Convention n'affecte pas la Convention du 25 octobre 1980 sur les aspects civils de
'enlévement international d'enfants, dans les relations entre les Parties aux deux Conventions. Rien
n'empéche cependant que des dispositions de la présente Convention soient invoquées pour obtenir le
retour d'un enfant qui a été déplacé ou retenu illicitement, ou pour organiser le droit de visite.

Article 51

Dans les rapports entre les Etats contractants, la présente Convention remplace la Convention du
5 octobre 1961 concernant la compétence des autorités et la loi applicable en matiere de protection
des mineurs et la Convention pour régler la tutelle des mineurs, signée a La Haye le 12 juin 1902, sans
préjudice de la reconnaissance des mesures prises selon la Convention du 5 octobre 1961 précitée.

Article 52

1. La Convention ne déroge pas aux instruments internationaux auxquels des Etats contractants sont
Parties et qui contiennent des dispositions sur les matiéres réglées par la présente Convention, a
moins qu'une déclaration contraire ne soit faite par les Etats liés par de tels instruments.

2. La Convention n'affecte pas la possibilité pour un ou plusieurs Etats contractants de conclure des
accords qui contiennent, en ce qui concerne les enfants habituellement résidents dans I'un des Etats
Parties a de tels accords, des dispositions sur les matiéres réglées par la présente Convention.

3. Les accords a conclure par un ou plusieurs Etats contractants sur des matiéres réglées par la
présente Convention n'affectent pas, dans les rapports de ces Etats avec les autres Etats contractants,
I'application des dispositions de la présente Convention.

4. Les paragraphes précédents s'appliquent également aux lois uniformes reposant sur l'existence
entre les Etats concernés de liens spéciaux, notamment de nature régionale.

Article 53

1. La Convention ne s'applique qu'aux mesures prises dans un Etat aprés l'entrée en vigueur de la
Convention pour cet Etat.

2. La Convention s'applique & la reconnaissance et a 'exécution des mesures prises aprés son entrée
en vigueur dans les rapports entre 'Etat ol les mesures ont été prises et I'Etat requis.

Article 54

1. Toute communication & ['Autorité centrale ou a toute autre autorité d'un Etat contractant est
adressée dans la langue originale et accompagnée d'une traduction dans la langue officielle ou I'une
des langues officielles de cet Etat ou, lorsque cette traduction est difficilement réalisable, d'une
traduction en frangais ou en anglais.

2. Toutefois, un Etat contractant pourra, en faisant la réserve prévue a larticle 60, s'opposer &
I'utilisation soit du frangais, soit de I'anglais.



Article 55

1. Un Etat contractant pourra, conformément a l'article 60 :

a) réserver la compétence de ses autorités pour prendre des mesures tendant & la protection des biens
d'un enfant situés sur son territoire ;

b) se reserver de ne pas reconnaitre une responsabilité parentale ou une mesure qui serait
incompatible avec une mesure prise par ses autorités par rapport & ces biens.

2. La réserve pourra étre restreinte a certaines catégories de biens.

Article 56

Le Secrétaire général de la Conférence de LaHaye de droit international privé convoque
périodiqguement une Commission spéciale afin d'examiner le fonctionnement pratique de la
Convention.

CHAPITRE VIl — CLAUSES FINALES

Article 57

1. La Convention est ouverte a la signature des Etats qui étaient Membres de la Conférence de
La Haye de droit international privé lors de sa Dix-huitiéme session.

2. Elle sera ratifiée, acceptée ou approuvée et les instruments de ratification, d'acceptation ou
d'approbation seront déposés auprés du Ministére des Affaires Etrangéres du Royaume des Pays-Bas,
dépositaire de la Convention.

Article 58

1. Tout autre Etat pourra adhérer a la Convention aprés son entrée en vigueur en vertu de l'article 81,
paragraphe 1.

2. l'instrument d'adhésion sera déposé auprés du dépositaire.

3. L'adhésion n'aura d'effet que dans les rapports entre I'Etat adhérant et les Etats contractants qui
n'auront pas élevé d'objection & son encontre dans les six mois aprés la réception de la notification
prévue a l'article 63, lettre b). Une telle objection pourra également étre élevée par tout Etat au moment
d'une ratification, acceptation ou approbation de la Convention, ultérieure a l'adhésion. Ces objections
seront notifiées au dépositaire.

Article 59

1. Un Etat qui comprend deux ou plusieurs unités territoriales dans lesquelles des systémes de droit
différents s'appliquent aux matiéres régies par la présente Convention pourra, au moment de la
signature, de la ratification, de l'acceptation, de I'approbation ou de I'adhésion, déclarer que la
Convention s'appliquera & toutes ses unités territoriales ou seulement & l'une ou a plusieurs d'entre
elles, et pourra a tout moment madifier cette déclaration en faisant une nouvetle déclaration.

2. Ces déclarations seront notifiées au dépositaire et indiqueront expressément les unités territoriales
auxquelles la Convention s'applique.

3. Si un Etat ne fait pas de déclaration en vertu du présent article, la Convention s'appliquera a
l'ensemble du territoire de cet Etat.

Article 60

1. Tout Etat contractant pourra, au plus tard au moment de la ratification, de l'acceptation, de
I'approbation ou de 'adhésion, ou au moment d'une déclaration faite en vertu de l'article 59, faire soit



I'une, soit les deux réserves prévues aux articles 54, paragraphe 2, et 55. Aucune autre réserve ne
sera admise.

2. Tout Etat pourra, & tout moment, retirer une réserve qu'il aura faite. Ce retrait sera notifié au
dépositaire.

3. L'effet de la réserve cessera le premier jour du troisiéme mois du calendrier aprés la notification
mentionnée au paragraphe précédent.

Article 61

1. La Convention entrera en vigueur le premier jour du mois suivant 'expiration d'une période de trois
mois aprés le dépdt du troisieme instrument de ratification, d'acceptation ou d'approbation prévu par
I'article 57.

2. Par la suite, la Convention entrera en vigueur :

a) pour chaque Etat ratifiant, acceptant ou approuvant postérieurement, le premier jour du mois suivant
I'expiration d'une période de trois mois aprés le dépét de son instrument de ratification, d'acceptation,
d'approbation ou d'adhésion ;

b} pour chaque Etat adhérant, le premier jour du mois suivant I'expiration d'une période de trois mois
aprés l'expiration du délai de six mois prévu a l'article 58, paragraphe 3 ;

¢) pour les unités territoriales auxquelles la Convention a été étendue conformément & l'article 59, le
premier jour du mois suivant 'expiration d'une période de trois mois aprés la notification visée dans cet
article.

Article 62

1. Tout Etat Partie & la Convention pourra dénoncer celle-ci par une notification adressée par écrit au
dépositaire. La dénonciation pourra se limiter a certaines unités territoriales auxquelles s'applique la
Convention.

2. La dénonciation prendra effet le premier jour du mois suivant l'expiration d'une période de douze
mois aprés la date de réception de la notification par le dépositaire. Lorsqu'une période plus longue
pour la prise d'effet de la dénonciation est spécifiée dans la notification, la dénonciation prendra effet &
I'expiration de la période en question.

Article 63

Le dépositaire notifiera aux Etats membres de la Conférence de La Haye de droit international prive,
ainsi qu'aux Etats qui auront adhéré conformément aux dispositions de I'article 58 :

a) les signatures, ratifications, acceptations et approbations visées a I'article 57 ;

b) les adhésions et les objections aux adhésions visées a l'article 58

¢) la date a laquelle la Convention entrera en vigueur conformément aux dispositions de l'article 61 ;

d) les déclarations mentionnées aux articles 34, paragraphe 2, et 59

e) les accords mentionnés a l‘article 39 ;

f) les réserves visées aux articles 54, paragraphe 2, et 55 et le retrait des réserves prévu a l'article 60,
paragraphe 2 ,

g) les dénonciations visées a l'article 62.

En foi de quoi, les soussignés, dament autorisés, ont signé la présente Convention.

Fait a La Haye, le 19 octobre 1996, en francais et en anglais, les deux textes faisant également foi, en
un seul exemplaire, qui sera déposé dans les archives du Gouvernement du Royaume des Pays-Bas
et dont une copie certifiée conforme sera remise, par la voie diplomatique, & chacun des Etats
membres de la Conférence de La Haye de droit international privé lors de la Dix-huitiéme session.



